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United States Court of Appeals for the 
District of Columbia 

a District Court of the United States for the 

District of Columbia. 

No. 60367—In Equity 

John Ogden, Executor of the Estate of James W. Ogdon, 

Deceased, Complainant, 
vs. 

Henry Morgenthau, Jr., Secretary of the Treasury of the 
United States of America, and 

William A. Julian, Treasurer of the United States of 
America, Defendants . 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Bill of Complaint in Equity for an Order of 

Mandate 

Filed December 31,1935 

In the Supreme Court of the District of Columbia 

Holding an Equity Court 

CAUSE NO. 60367—IN EQUITY. 

John Ogden, Executor of the Estate of James W. Ogdon, 
Deceased, 901 High Street, Indianapolis, Indiana, Com¬ 
plainant, 

vs. 

Henry Morgenthau, Jr., Secretary of the Treasury of the 
United States of America, and 

William A. Julian, Treasurer of the United States of 
America, Defendants. 

John Ogden, Executor of the Estate of James W. Ogdon, 
deceased, complainant in the above entitled cause of action, 
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complains of Henry Morgenthau, Jr., Secretary of the 
Treasury of the United States of America, and 'William A. 
Julian, Treasurer of the United States of America, defen¬ 
dants in said cause, and for cause of complaint say:— 

1. That complainant, John Ogden, Executor of the Estate 
of James W. Ogdon, deceased, is the duly appointed, quali¬ 
fied and acting executor of said estate and he was so ap¬ 
pointed as such executor by the Daviess Circuit Court, of 
Daviess County, in the State of Indiana, and is a citizen of 
the United States of America. 

2. That the above-named decedent, James AY. Ogdon, and 
James 'William Ogdon and James 'William Ogden named 
in the hereinafter set forth bonds, is one and the same 
person. 

3. That the defendant, Henry Morgenthau, Jr., Sec- 

2 retarv of the Treasury of the United States of Amer- 
ica, is the duly appointed, qualified and acting Secre¬ 
tary of the Treasury of the United States of America, and 
as such officer is a resident of and maintains his official place 
of business in the City of 'Washington, in the District of 
Columbia; that 'William A. Julian, Treasurer of the United 
States of America, is the duly qualified and acting Trea¬ 
surer of the United States of America, and as such officer 
is a resident of and maintains his official place of business 
in the City of Washington, in the District of Columbia. 

4. That the complainant, as such executor, and said estate, 
is the owner of bonds of the United States of America, 
which said bonds are commonly known as and called Fourth 
Liberty Bonds, and which bonds are numbered and for the 
amounts as follows:— 


Number 

Amount 

12593 

$1,000.00 

12594 

1,000.00 

295394 

1,000.00 

295395 

1,000.00 

295396 

1,000.00 

302082 

1,000.00 


That a copy of the face of said Bond No. 12593 is attached 
hereto, made a part of this bill of complaint, and is marked 
Exhibit “A”, and a copy of the reverse side of said bond is 
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attached hereto, made a part of this bill of complaint and is 
marked Exhibit “B”; that all of the other of the above set 
forth bonds are identical with the exhibits attached hereto, 
except as to the initials of the person and/or persons exam¬ 
ining and recording the same, the numbers on said bonds 
and the name ‘‘James William Ogden” on bond No. 302082. 
That such name is incorrectly spelled, and should be “Og¬ 
don”. That each and every of said bonds is law- 
3 fully issued and an outstanding obligation of the 
United States of America and none of them are dis¬ 
puted, in any manner, or controverted, in any manner, by 
the United States of America. 

5. That heretofore, the defendant, Henry Morgenthau, 
Jr., Secretary of the Treasury of the United States of 
America, lawfully and in accordance with the terms of each 
of said bonds, called for payment and set the time for pay¬ 
ment of each of said bonds; that the time for payment of 
each of said bonds is now past and ever since time for pay¬ 
ment, each of said bonds is and they are now due and pay¬ 
able to complainant, and unpaid. 

6. That on the 31st day of December, 1935, the complain¬ 
ant presented each of said bonds to the defendants at their 
offices and official places of business in the City of Washing¬ 
ton, in the District of Columbia, for payment and did then 
and there demand of and make demand of the defendants, 
and each of them, that the defendants pay each of com¬ 
plainant’s said bonds in gold dollars of the United States 
of America, in accordance with the terms of each of said 
bonds and in accordance with the laws of the United States 
of America under and bv authority of which laws each of 
said bonds was authorized issued, and to be paid to com¬ 
plainant. 

7. That upon such demand, as aforesaid, being and hav¬ 
ing been made upon the defendants, by complainant, the 
defendants, with intent to deny and deprive complainant of 
that which was lawfully due and owing to him from the 
United States of America and to convert the same to defen¬ 
dants’ own use, and in violation of the duties of the defen¬ 
dants as Secretary of the Treasury of the United States of 
America and as the Treasurer of the United States of 
America, in violation of the terms of each of said bonds, in 
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violation of the laws of the United States of America 

4 under and bv authoritv of which laws each of said 

v * 

bonds was authorized, issued, and to be paid to com¬ 
plainant, and in violation of the Constitution of the United 
States of America, did then and there wrongfullv and un- 
lawfully refuse and they each still wrongfully and unlaw¬ 
fully refuse to pay complainants said bonds, and each ot 
them, in gold dollars of the United States of America, and 
in accordance with the terms of each of said bonds and in 
accordance with the laws of the United States of America 
under and by authority of which laws each of said bonds 
was authorized, issued, and to be paid to complainant. 

8. That to pay each of complainant’s bonds, in accor¬ 
dance with the terms of each of said bonds and in accor¬ 
dance with the laws of the United States of America under 
and by authority of which laws each of said bonds were 
authorized, issued and to be paid to complainant, the de¬ 
fendants shall pay to complainant for each of said bonds 
the face value thereof in gold dollars of the United States 
of America and that each of said gold dollars shall con¬ 
tain twenty-five and eight-tenths (25.8) grains of gold nine 
tenths (.9) fine or pure. 

9. That the defendants are authorized and required by 
the terms of each of said bonds and by the laws of the 
United States of America to pay to complainant the face 
value of each of said bonds in gold dollars of the United 
States of America and that each of such gold dollars shall 
contain twenty-five and eight-tenths (25.8) grains of gold 
nine tenths (.9) fine or pure; that the defendants have in 
their possession and under their authority and control suf¬ 
ficient of such gold dollars of the United States of America 
with and out of which they are able to pay each of complain¬ 
ant’s said bonds; that thev have under their authoritv and 

* v 

control and in their possession sufficient gold with 

5 and out of which to make, and the ability to make, 

such gold dollars and pay each of complainant’s 

bonds to complainant. 

10. That the United States of America in so far as its 
powers are granted to it by the sovereign states compris¬ 
ing the same, is a sovereign power and as such sovereign 
power its citizens and this complainant cannot without its 
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consent bring and maintain an action at law or in equity 
against it to enforce the payment of its outstanding bonds 
and the bonds described in this bill of complaint; that as 
such sovereign power, the United States of America, is not 
responsible for the failure of its executive officers, and the 
defendants, to perform their official acts, and as such sov¬ 
ereign power it has not given its citizens and this complain¬ 
ant its consent to bring and maintain an action at law or in 
equity against it for the failure of its executive officers, and 
these defendants, to perform their official acts in a court 
having power and authority to enforce its decrees. 

11. That the only recourse that complainant has to keep 
the defendants from wrongfullv and unlawfully denying 
and depriving complainant of that which is lawfully due 
and owing to complainant from the United States of Amer¬ 
ica, and converting the same to their own use is that this 
Court by an order of mandate, issued out of this Court to 
the defendants, order and direct the defendants, and each 
of them, to pay each of complainant’s bonds in gold dollars 
of the United States of America in accordance with the 
terms of each of said bonds and in accordance with the laws 

of the United States of America under and bv authority of 

» •> 

which laws each of said bonds was authorized, issued and 
to be paid to complainant; that is to say, in gold 
6 dollars of the United States of America, and each of 
which said gold dollars shall contain twenty-five and 
eight-tenths (25.8) grains of gold nine-tenths (.9) fine or 
pure. 

12. That unless the defendants are ordered and mandated 
by an order of this Court ordering and mandating them to 
pay each of complainants’ said bonds in gold dollars of the 
United States of America in accordance with the terms of 
each of said bonds and in accordance with the laws of the 
United States of America under and by authority of which 
laws each of said bonds was authorized, issued and to be 
paid to complainant; that is to say in gold dollars of the 
United States of America each of which said gold dollars 
shall contain twenty-five and eight-tenths (25.8) grains of 
gold nine-tenths (.9) fine or pure, the complainants will be 
(1) wrongfully and unlawfully denied and deprived, by the 
defendants, of that which is lawfully due and owing to com¬ 
plainant from the United States of America, and the defen- 
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dants will convert the same to their own use; that complain¬ 
ant will be (2) damaged in an amount which cannot be 
readily, if at all, determined; and complainant shall be 
(3) compelled to accept in payment of each of said bonds 
dollars of the United States of America which dollars shall 
contain less, if any, gold, a valuable metal, than those dol¬ 
lars due and owing to complainant by the terms of each of 
said bonds and lawfully due and owing to complainant from 
the United States of America. 

13. That the remedy, if any, of the complainant at law, 
on the facts alleged herein, is doubtful and obscure; that 
there is no clear, adequate, complete, efficient, or speedy 
remedy at law for the preservation of complainant’s rights 
as a citizen and creditor of the United States of America, 

and for the preservation of complainant’s rights in 
7 the matters set forth in this bill of complaint; that 

there is no adequate way for complainant to deter¬ 
mine and adequately prove the amount of damages that com¬ 
plainant shall sustain by reason of the wrongful and un¬ 
lawful acts, set forth herein, of the defendants, and each of 
them, and the rights of complainant herein, and the rights 
of the defendants herein, in the subject-matter hereof, can 
only be finally adjusted, settled and determined and com¬ 
plete and adequate relief granted them in a Court of Equity. 

14. That inasmuch as complainant is without remedy in 


the premises except in a Court of Equity, complainant prays 
that the said Henry Morgenthau, Jr., Secretary of the Trea¬ 
sure of the United States of America, and the said William 
A. Julian, Treasurer of the United States of America, the 
defendants herein, be made parties defendant in this cause 
of action and to this bill of complaint, that they each, sepa¬ 
rately and severally, be required to make full, direct, and 
complete answer to this bill of complaint; but not under 
oath, the answer under oath being hereby expressly waived 
by complainant herein, that upon the hearing and determin¬ 
ation of this cause of action that the defendants, and each of 
them, be ordered and mandated by an order of this Court, 
directed to each of said defendants, to pay the face value 
of each of complainant’s said bonds in gold dollars of the 
United States of America in accordance with the terms of 
each of said bonds and in accordance with the laws of the 
United States of America under and by authority of which 
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laws each of said bonds was authorized, issued and to be 
paid to complainant; that is to say—in gold dollars of the 
United States of America and each of which said gold dol¬ 
lars shall contain twenty-five and eight-tenths (25.8) 
8 grains of gold nine-tenths (.9) fine or pure. 

15. Complainant further prays this Court to grant 
that a writ of summons in Chancery be directed to the 
United States Marshal, or such other officer and officers of 
said District authorized to make and serve writs of sum¬ 
mons, that he summon the defendant, Henry Morgenthau, 
Jr., Secretary of the Treasure of the United States of 
America, and the defendant, William A. Julian, Treasurer 
of the United States, to appear before this Court in said 
District on or before twenty (20) days after service of said 
summons upon him and then and there, but. not under oath, 
to answer this bill of complaint, and abide by and perform 
such orders and decrees as this Court inav make in the 
premises, and that complainant have all other remedies, in¬ 
cluding complainant’s costs, in the premises as may be 
equitable and just. 

JOHN OGDEN 
Executor of the Estate of 
James W. Ogdon, Deceased. 


John Ogden, being duly sworn upon his oath says that he 
is the duly appointed, qualified, and acting executor of the 
estate of James W. Ogdon, deceased; that he has read the 
complaint hereto annexed and is familiar with the state¬ 
ments, and that the matters set forth therein are true as he 
verily believes. 

JOHN OGDEN 

Subscribed and sworn to before me the under- 
9 signed, this 31st day of December, 1935. 

FRANK E. CUNNINGHAM 

Clerk 

By H B DERTZBAUGH 

Asst Clerk 

Filed in behalf of John Ogden, Executor of the Estate of 
James W. Ogdon, deceased, complainant, by John Ogden, 
in proper person, 901 High Street, Indianapolis, Ind. 
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Exhibit “A” 

414 % Gold Bond of 1933-1938 12593 

$1000 Picture $1000 

Lincoln 

E10 

The United States of America 
for value received promises to pay to 
Janies William Ogdon 
or registered assigns, the sum of 
One Thousand Dollars 

On October 15, 1938, and to pay interest on said principal 
sum at the rate of four and one-quarter per cent par an¬ 
num, From October 24, 1918 on April 15 and and October 
15 in each year, until the principal hereof shall be payable, 
at the Treasury Department, Washington, or at the holder’s 
option, at any agency or agencies in the United States which 
the Secretary of the Treasury may from time to time desig¬ 
nate for the purpose. The principal and interest hereof are 
payable in United States gold coin of the present standard 
of value. This bond is one of a series of four and one quar¬ 
ter per cent gold bonds of 1933-1938 authorized by an act 
of congress approved September 24, 1917, as amended, and 
issued pursuant to Treasury Department Circular No. 121, 
dated September 28,1918, to which reference is hereby made 
for a statement of the further rights of the holders of bonds 
of said series as fullv and with the same effect as herein set 

forth. All or anv of the bonds of said series mav be re- 

* * 

deemed, at the pleasure of the United States, on and after 
October 15, 1933, at par and accrued interest, as in said cir¬ 
cular provided. This bond does not bear the circulation 
privilege. 

Washington, October 24,1918 (Seal) W. G. McAdoo 

Secretarv of the Treasure 
* * 
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10 Recorded: H. H. Examined: E. H. (?) 

Houston B. Teehee 
Register of the Treasury 

Transferable on the Books of the United States Treasury 

Department 


Exhibit “B” 

The 

United States 
$1000 

of America 

Registered Bond 
Transfer 

For value received.assign to... . 

the within registered bond of the United States and hereby 
authorize the transfer thereof on the books of the United 
states Treasury Department 


Personally appeared before me the above named assignor; 
known or proved to me to be the payee of the within bond 
and signed the above transfer acknowledging the same to be 
his free act and deed. Witness mv hand, official designa- 
tion and seal. 


(Signature attesting officer) 

Seal .*. 

(Official designation) 

Dated at. 19..... 


For value received.assign to. 

the within registered bond of the United States and hereby 
authorize the transfer thereof on the books of the United 
States Treasury Department. 
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Personally appeared before me the above named assignor; 
known or proved to me to be the payee of the within bond 
and signed the above transfer acknowledging the same to be 
his free act and deed. Witness mv hand, official designa- 
tion and seal. 


(Signature attesting officer) 

Seal . 

(Official designation) 

Dated at.19. 

Note: In order to effect the transfer of the within regis¬ 
tered bond the registered owner, or some one duly author¬ 
ized to act for him, must go before one of the officers 

11 authorized bv the Secretary of the Treasury to wit- 

» » * 

ness assignments, must establish his identity, and in 
the presence of such witnessing must execute an assign¬ 
ment using the above form. The officers authorized to wit¬ 
ness assignments of registered bonds of the United States 
are the following; judges and clerks of the United States 
Courts, United States District attorneys; collectors of cus- 

• V 

toms: collectors of internal revenue; assistant treasurers 
of the United States; executive officers of Federal Reserve 
Banks (and their branches), of national banks, and other 
banks and trust companies incorporated under the laws of 
any State, authorized by such bank or trust company to 
preform acts attested by the seal of such bank or trust com¬ 
pany. Assignments may also be made at the Treasury De¬ 
partment. Notaries public are not authorized to witness 
assignments. If in a foreign country the assignment should 
be made before a diplomatic or consular representative of 
the United States. In all cases, the officer before whom the 
assignment is executed and acknowledged must add his offi¬ 
cial designation, residence and seal, if he has one, same be¬ 
ing affixed to the bond. Where the assignment is made by 
a corporation, the corporation must be named as the as¬ 
signor, when by guardian, trustee, executor, administrator, 
an officer of a corporation or by any one in a representa¬ 
tive capacity, proof of his authority to act must be produced 
to the officer before whom the assignment is made and must 
accompany the bond. Assignors must be identified to the 
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satisfaction of the officer before whom the assignment is 
made as known and responsible persons. 

Subpoena to Answer 
Issued December 31,1935 

*#**#*#**# 

The President of the United States to 

(1) Henry Morgenthau, Jr. 

(2) William A. Julian, Defendants. 

Greeting: You are hereby commanded to appear before 
the Supreme Court of the District of Columbia to answer a 
bill of complaint (or petition) exhibited against you in the 
said Court in a suit in Equity by the above-named plaintiff, 
and to further do and receive what the said Court shall have 
considered in this behalf; and hereof fail not. 

Witness, The Honorable Chief Justice of said 
12 Court, the 31 day of Dec’r, A. D. 1935. 

(Seal) FRANK E. CUNNINGHAM, Clerk. 

By R PAGE BELEW 

Assistant Clerk . 

P P. (JOHN OGDEN), Attorney . 

Note.—The defendant is required to file his answer or 
other defense in the Clerk’s office on or before the twenti¬ 
eth day after service, excluding the day thereof; otherwise, 
the bill may be taken pro confesso. 

Marshal's Return 

Served a copy of the bill of complaint or petition and 
this subpoena to answer on above-named 

(1) Defendant Henry Morganthau, Jr. by serving John 
Harlan Asst to Gen. Counsel PERSONALLY 1-2-36 

JOHN B. COLPOYS 
U . S . Marshal in and for the 
District of Columbia . 

Bv H. C. ALLEN 

Deputy Marshal. 

B. 
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(2) Defendant William A. Julian by serving Geo. Barnes, 
Asst PERSONALLY 1-2-36 

JOHN B. COLPOYS 
U. S. Marshal in and for the 
District of Columbia. 

By H. C. ALLEN 

Deputy Marshal . 

B. 


13 Memoranda 

January 21, 1936 

Appearance of Morris and Jones for defendants filed. 


January 22, 1936 

Time within which defendants may file answer or other 
defense to bill of complaint extended until and including 
February 11, 1936. 


Motion to Dismiss 


Filed February 11, 1936 

* / 


* 


* 


* 


* 


* 


Now come the defendants Henry Morgenthau, Jr., Secre¬ 
tary of the Treasury of the United States, and William A. 
Julian, Treasurer of the United States, and move this Hon¬ 
orable Court to dismiss the Bill of Complaint upon the 
ground that: 

1 . This suit against Henry Morgenthau, Jr., Secretary 
of the Treasury of the United States, and William A. Jul¬ 
ian, Treasurer of the United States, is in substance and 
effect a suit against the United States, and the United States 
has not consented to be sued in equity for specific perform¬ 
ance, nor in any other manner to include the cause of action 
set forth in the present complaint. 

2. Under the laws of Congress the performance sought 
by the complainant is both prohibited and impossible of exe¬ 
cution. 

3. Under the laws of Congress any decree for the specific 
performance sought by the complainant would be rendered 
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immediately nugatory and useless and an equity 
14 court will not exercise jurisdiction to do a vain thing. 

4. At the time of the filing of the complaint herein, 
the complainant had an adequate remedy at law, namely a 
suit in this Court under the Tucker Act, or in the Court of 
Claims. 

5. The bill of complaint does not state facts sufficient to 
constitute a cause of action. 

JAS W MORRIS 
Assistant Attorney General. 

LESLIE C GARNETT 
United States Attorney. 

HARRY LeROY JONES 
Attorney , Department of Justice. 

EDWARD FIRST 
Attorney , Department of Justice . 

Attorneys for the Defendants. 

Service of the above Motion to Dismiss acknowledged this 
11th day of February, 1936. 

FRANK E CUNNINGHAM 

Clerk 

By CHAS BCOFLIN 

Asst Clerk 


Order Granting Defendants ’ Motion to Dismiss 

Filed April 20, 1936 

###*###**# 

This cause having come on to be heard upon the motion 
of the defendants to dismiss the petitioner’s 44 Bill of Com¬ 
plaint in Equity for an Order of Mandate,” and the same 
having been duly submitted to the Court, it is this 20th day 
of April, 1936, 

ORDERED, ADJUDGED, and DECREED that said Mo¬ 
tion to Dismiss the petitioner’s “Bill of Complaint in 
Equity for an Order of Mandate” be and is hereby granted. 

PEYTON GORDON 
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15 From the foregoing order the plaintiff notes an 
appeal to the United States Court of Appeals for the 
District of Columbia. Whereupon an undertaking to act as 
a cost bond is fixed in the sum of $100 with leave to deposit 
$50 cash in lieu thereof. 

PEYTON GORDON 

Justice 


Petition for Appeal, &c. 

Filed May 6, 1936 

########## 

The above named complainant conceiving himself ag¬ 
grieved bv the decree made and entered on the 20th dav of 
April, 1936, in the above entitled cause, does hereby appeal 
from said order and decree to the United States Court of 
Appeals for the District of Columbia for the reasons speci¬ 
fied in the Assignment of Errors which is filed herewith 
and he prays that this appeal may be allowed and that a 
transcript of the record, proceedings and papers upon which 
said order was made, duly authenticated, may be sent to 
the United States Court of Appeals for the District of Co¬ 
lumbia. 

JOHN OGDEN 

Executor of the Estate of James 
IF. Ogdon, Deceased. Complainant. 

Filed bv John Ogden, Executor of the Estate of Janies 
W. Ogdon, Deceased, in Proper Person. 


Memorandum 


May 6, 1936 

Deposit by Jno. Ogden in lieu of bond on appeal, $50.00 


16 Assignment of Errors. 

Filed May 6,1936 

****#•#*## 

And now on the 6th day of May, 1936, came the complain¬ 
ant and says, that the decree in said cause is erroneous and 
against the just rights of said complainant for and on ac- 
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count of the following reasons and each of them separately 
and severally: 

First. That the court erred in granting the motion to dis¬ 
miss the complainant’s “Bill of Complaint in Equity for an 
Order of Mandate ’ \ 

Second. The court erred in holding that the petition 
herein, is in substance and effect, a suit against the United 
States. 

Third. The court erred in holding that the United States 
has not consented to be sued in this kind of an action. 

Fourth. The court erred in holding that the remedy 
sought in this suit is prohibited by the Acts of Congress and 
impossible of execution. 

17 Fifth. The court erred in holding that this is a suit 
for specific performance. 

Sixth. The court erred in holding that this suit which is 
to compel the officers of the United States to perform minis¬ 
terial duties, is in effect, a suit against the United States. • 

Seventh. The court erred in holding that the petition 
herein does not state facts sufficient to constitute a cause of 
action for mandate as against the defendants Officials of the 
United States. 

Eighth. The court erred in holding that the complainant 
is prohibited from maintaining an action against the Secre- 
tarv of the Treasury of the United States of America, and 
the Treasurer of the United States of America, to compel 
them to carry out the obligations of the United States en¬ 
joined upon them by law. 

Ninth. The court erred in holding that the complainant 
has no remedy to compel the defendants as officials of the 
United States to perform their duties as enjoined upon them 
by law. 

Tenth. The court erred in holding that at the time of the 
filing of the complaint herein, the complainant had an ade¬ 
quate remedy at law. 

Eleventh. The court erred in failing to distinguish be¬ 
tween this suit to compel the performance by the defendants 
as public officials of their ministerial duties, and a suit in 
which public officials have a discretion. 

Twelfth. The court erred in holding that the defendants 
have a discretion in the premises. 
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Thirteenth. The court erred in failing to distin- 
1S guish between this suit to compel officials of the 
United States Government to perform a ministerial 
duty, and a suit for specific performance against the United 
States. 

Fourteenth. The court erred in holding that it does not 
have jurisdiction of the subject matter of this action. 

Fifteenth. The court erred in holding in effect, that it 
does not have jurisdiction of the defendants in this action. 

Sixteenth. The court erred in holding that the relief 
prayed for is forbidden by law and that the remedy asked 
is useless and nugatory. 

Seventeenth. The court erred in holding that the sov- 
ereigntv of the United States is involved in this action. 

Eighteenth. The court erred in holding that the cove¬ 
nant of the United States to repay the complainant’s tes¬ 
tator in kind, is not obligatory upon the Treasury Depart¬ 
ment of the United States. 

Nineteenth. The court erred in holding that mandamus 
is not the proper remedy to compel the defendants as pub¬ 
lic officials of the United States to carry out the covenants 
of the United States with the complainant’s testator under 
the laws authorizing said covenants and prescribing the 
duties of defendants in relation thereto. 

Twentieth. The court erred in holding that the United 
States, as a party to the contract mentioned in the com¬ 
plaint, can assert any right or immunity as incidental to 
its political sovereignty to prevent the complainant from 
maintaining this suit. 

Twenty-one. The court erred in holding that it is nec¬ 
essary for the United States as a sovereign to consent to 
the maintenance of this suit, which arises out of a contract 
of the United States with complainant’s testator. 

Twenty-two. The court erred in holding that the 
19 defendants have an official discretion as to whether 
or not the bonds mentioned in this suit should be paid 
in kind. 

Twentv-three. The court erred in holding that the re- 
fusal of the defendants as officials of the United States to 
pay the bonds as demanded by complaint, is the refusal of 
the United States. 
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Twenty-four. The court erred in holding that the acts 
of public officials in excess or abuse of the authority con¬ 
ferred upon them are the acts of the sovereignty. 

Twenty-five. The court erred in holding that the execu¬ 
tive officials of the United States have the authority to re¬ 
pudiate the obligations of the United States. 

Twenty-six. The court erred in holding in effect that the 
defendants have the right to question the validity of the 
obligation of the bonds mentioned in the complaint in dero¬ 
gation of Article 4, Amendment 14, to the Federal Con¬ 
stitution. 

Twenty-seven. The court erred in holding that the Act 
of Congress of June 5tli, 1933, providing for the payment 
of public debts, dollar for dollar in any coin or currency 
which at the time of payment, is legal tender, is constitu¬ 
tional insofar as it effects the bonds mentioned in the com¬ 
plaint. 

Twenty-eight. The court erred in holding that the de¬ 
fendants, as public officials, have a right as such, to hold 
the property of the complainant without rendering com¬ 
plainant just compensation therefor, in derogation of the 
Fifth Amendment to the Federal Constitution. 

Twentv-nine. The court erred in holding that the Actf 
of Congress of June 5th, 1933, providing for the payment 
of public debts dollar for dollar, in current coin, has a ret¬ 
roactive and retrospective effect upon the bonds mentioned 
in complainant’s complaint. 

Thirty. The court erred in holding that the United 
20 States can impair the obligation of the contracts and 
bonds mentioned in complainant’s complaint, in vio¬ 
lation of the Federal Constitution. 

Thirty-one. The court erred in holding that the defen¬ 
dants as public officials having the control of the Treasury 
of the United States, have the right to impair the obligation 
of the contracts and bonds mentioned in complainant’s com¬ 
plaint. 

JOHN OGDEN 

Executor of the Estate of James W. 

Ogdon , Deceased. 

Filed by John Ogden, Executor of the Estate of James 
W. Ogdon, Deceased, in Proper Person. 


18 JOHN OGDEN, EX. OF THE EST. OF JAMES W. OGDON VS. 

21 Designation of Record 

Filed May 6, 1936 

* * * * * * 

To the Clerk: 

You are requested to make a transcript of record to be 
filed in the United States Court of Appeals for the District 
of Columbia, pursuant to an appeal allowed in the above en¬ 
titled cause, and to include in such transcript of record, the 
following and no other papers or exhibits, to-wit: 

The record and minutes of the filing of the bill of com¬ 
plaint in equity herein; the bill of complaint in equity; the 
record and minutes of the issuance of summons and process 
for the defendants and each of them, and the return there¬ 
on; the appearance of the defendants and each of them; 
the motion to dismiss the bill of complaint filed by the de¬ 
fendants and each of them; the record and minutes of the 
tiling of the motion to dismiss the bill of complaint; the rec¬ 
ord and minutes of submission, hearing and argument upon 
said motion to dismiss and the record and minutes of the 
order granting defendants’ motion to dismiss; the order 
granting defendants’ motion to dismiss; the notation of 
appeal to the United States Court of Appeals for the Dis¬ 
trict of Columbia; the complainant’s petition for appeal 
and the minutes and order of the court showing the filing of 
the same, and the action of the court thereon in grant- 

22 ing the appeal; and the order of court fixing an un¬ 
dertaking to act as a cost bond in the sum of one 

hundred dollars ($100.00), with leave to deposit Fifty dol¬ 
lars ($50.00) cash, in lieu thereof, and the record and min¬ 
utes of the filing and approval of plaintiff’s undertaking or 
bond on appeal; The record should also show the excep¬ 
tion of complainant to the court’s order graning defen¬ 
dants’ motion to dismiss; and the assignment of errors on 
appeal; together with this praecipe and request for tran¬ 
script, and proper certificates of the Clerk of this court to 
be attached thereto, so as to bring into the transcript, a 
complete record of all minutes, pleadings, motions, orders, 
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exceptions, bonds, assignments of error, records and cer¬ 
tificates pertaining to the above entitled cause. 

JOHN OGDEN 

Executor of the Estate of James W. 
Ogdon , Deceased , Complainant. 

Filed by John Ogden, Executor of the Estate of James 
W. Ogdon, Deceased, in proper person. 


23 District Court of the United States for the 

District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages, numbered from 1 to 22, both inclusive, 
to be a true and correct transcript of the record according 
to directions of counsel herein filed, a copy of which is made 
part of this transcript, in cause No. 60367 in Equity, where¬ 
in John Ogden, Executor of the Estate of James W. Ogdon, 
Deceased, is Complainant and Henry Morgenthau, Jr. Sec¬ 
retary of the Treasury of the United States of America, 
et al. are Defendants, as the same remains upon the files 
and of record in said Court. 

IN TESTIMONY WHEREOF, 1 hereunto subscribe mv 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 6th day of July, 1936. 


(Seal) 


C. E. STEWART, 

Clerk. 


Endorsed on Cover: District Court of the United States. 
District of Columbia. No. 6783. John Ogden, Executor 
of the Estate of James W. Ogdon, deceased, appellant, vs. 
Henry Morgenthau, Jr., et al. United States Court of 
Appeals for the District of Columbia. Filed Jul 15 1936. 
Moncure Burke, Clerk. 
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IN THE 


United States Court of Appeals for the 

District of Columbia 

October Term. 


No. 6783 


John Ogden, Executor of the Estate of 
James W. Ogdon, Deceased, 

Appellant , . 
v . 

Henry Morgenthau, Jr., Secretary of xt „ roo 

CNo. O/oo 

the Treasury of the United States of 
America, and William A. Julian, 

Treasurer of the United States of 
America, 

Appellees. 


Appeal from the District Court of the United States 

For the District of Columbia. 


BRIEF OF APPELLANT. 


STATEMENT OF THE CASE. 

The appellant, John Ogden, Executor of the Estate of 
James W. Ogdon, deceased, brings this action against 
appellees, Henry Morgenthau, Jr., Secretary of the Treas- 
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ury of the United States of America, and William A. Julian, 
Treasurer of the United States of America, and each of 
them, for an order of mandate directed to appellees, and 
each of them, ordering them to pay to appellant, as such 
executor, six (6) one thousand ($1,000.00) dollar Fourth 
Liberty Bonds of the United States in United States gold 
coin of the present standard of value; that is in United 
States gold dollars each of which shall contain twenty-five 
and eight tenths (25.8) grains of gold nine tenths (0.9) fine 
or pure. 

These bonds, as alleged in the complaint, were the prop¬ 
erty of James W. Ogdon, deceased; were dated October 24, 
1918; that all or any part of such bonds might be redeemed, 
at the pleasure of the L T nited States on or after October 15, 
1933, at par and accrued interest as provided in Treasury 
Department circular Xo. 121, dated September 28, 1918, to 
which circular reference is made in the bonds as a statement 
of the rights of the holders thereof, and as provided in 
said bonds. 

The complaint alleges that the appellees were the duly 
constituted officials as set forth in the complaint; that said 
bonds were called in accordance with the terms thereof 
for redemption and payment and that thereafter appellant 
presented said bonds to appellees, and each of them, for 
payment and demanded of appellees, and each of them, 
payment thereof as stipulated in said bonds and in accord¬ 
ance with the laws of the United States; that when such 
demand was made by appellant, appellees, and each of 
them, wrongfully and unlawfully refused to pay said bonds 
as stipulated in said bonds and in accordance with the laws 
of the United States; that the appellees, and each of them, 
are authorized and required by the laws of the United 
States to pay said bonds as stipulated in said bonds; that 
they have in their possession, and under their authority 
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and control sufficient gold dollars of the United States to 
pay said bonds and that they have under their authority 
and control and in their possession sufficient gold with 
which to make, and the ability to make, such gold dollars 
and pay them to complainant for said bonds; that the 
appellees, and each of them, wrongfully and unlawfully are 
denying and depriving appellant of that which is lawfully 
due and owing to him from the United States of America 
and that the appellees are converting the same to their own 
use; that unless the appellees, and each of them, are ordered 
by mandate from the court to pay said bonds in accordance 
with the terms of the bonds and the laws of the United 
States that appellant will be wrongfully and unlawfully 
denied and deprived of that which is lawfully due and 
owing to him from the United States of America; that 
appellees will convert the same to their own use; that 
appellant will be damaged in an amount which cannot be 
readily, if at all, determined and appellant shall be com¬ 
pelled to accept in payment of said bonds dollars of the 
United States of America which contain less, if any, gold, 
a valuable metal, than the dollar due and owing to appellant 
bv the terms of said bonds and the laws of the said United 
States; that any remedy appellant may have at law on the 
facts alleged in the complaint are doubtful and obscure; 
that he has no clear, adequate, complete, efficient, or speedy 
remedy at law for the preservation of his rights; that he 
has no adequate way to determine and adequately prove the 
damages that may be sustained by him; that the rights of 
all the parties in said cause can only be finally adjusted, 
settled and determined and complete and adequate relief 
granted them in a court of equity. 

In the complaint it is prayed that the appellees, and 
each of them, be made parties defendant; required to 
answer the bill of complaint, but not under oath, that they 
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be ordered and mandated by this court to pay the face 
value of appellant’s bonds in gold dollars of the United 
States in accordance with the terms of said bonds and in 
accordance with the laws of the United States. (R., 1, 7.) 

This suit was brought by appellant to compel the named 
officers of the United States to perform their official duties 
as required by law, and it is the contention of the appellant 
that the officials of the United States, the appellees herein, 
have no right under the law to refuse to pay and redeem 
said bonds except in United States gold coin as stipulated 
in said bonds and as required by the laws of the United 
States; and that they have no right to impair the obliga¬ 
tions of the United States, and no discretion in such 
matters. 


HISTORY OF THE (’ASK. 


The complaint above referred to was filed December 
31st, in the Supreme Court of the District of Colum¬ 
bia, in the Equity Division of said Court, as Xo. 60367— 
In Equity (R., 1) and upon February lltli, 1936, the appel¬ 
lees filed a motion to dismiss the bill of complaint upon 
the grounds that : 

1. This suit * * ■ is in circumstance and 

effect a suit against the United States, and the 
United States has not consented to be sued in equity 
for specific performance, nor in any other manner 
to include the cause of action set forth in the present 
complaint. 

2. Under the laws of Congress the performance 
sought by the complainant is both prohibited and 
impossible of execution. 

3. Under the laws of Congress anv decree for 
the specific performance sought by the complainant 
would be rendered immediatelv nugatorv and use- 
less and an equity court will not exercise jurisdic¬ 
tion to do a vain thing. 
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4. At the time of the filing of the complaint 
herein, the complainant had an adequate remedy at 
law, namely a suit in this court under the Tucker 
Act, or in the Court of Claims. 

5. The bill of complaint does not state facts 
sufficient to constitute a cause of action. (R., 12, 13.) 


This cause came on to be heard on the motion to dismiss 
the bill of complaint and was submitted upon the 20th day 
of April, 1936; whereupon, it was ordered, adjudged and 
decreed bv the court below that said motion to dismiss the 
bill of complaint was granted. (R., 13.) 

From the foregoing order the appellant noted an ap¬ 
peal to the United States Court of Appeals of the District 
of Columbia and obtained leave to file an undertaking to 
act as cost bond, which was fixed in the sum of $100.00, 
with leave to deposit $50.00 cash in lieu thereof. (R., 15.) 

Upon May 6th, 1936, the appellant deposited the sum 
of $50.00 in lieu of bond on appeal (R., 14) and at said 
time appealed from said order and decree to the United 


States Court 


of Appeals for the District of Columbia for 


the reasons specified in an assignment of errors which was 
filed therewith (R., 14, 15, 16, 17) and prayed that the 
appeal be allowed and that a transcript of the record, pro¬ 
ceedings and papers, upon which said order was made, duly 
authenticated, might be sent to the United States Court of 
Appeals for the District of Columbia, which petition for 
appeal and assignment of errors were duly filed by John 
Ogden, as executor of the estate of James W. Ogdon, 
deceased, in proper person. (R., 14.) 

Upon May 6th, 1936, the said John Ogden, so acting in 
proper person, filed with the Clerk of the Court below a 
praecipe or request for a transcript of the record to be filed 
in the United States Court of Appeals for the District of 
Columbia pursuant to an appeal allowed in the above 
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entitled cause, which praecipe or request was for a complete 
record consisting of the record and minutes of the filing of 
the bill of complaint in equity; the record and minutes of 
issuance of summons and process to the defendants and 
each of them, and the return thereon; the appearance of 
the defendants and each of them; the motion to dismiss 
the bill of complaint; the record and minutes of submission, 
hearing and argument upon said motion to dismiss and the 
record and minutes of the order granting the motion to 
dismiss; the order granting the motion to dismiss; the 
notation of appeal; the petition for appeal and the minutes 
and order of the Court showing the filing of the same; 
action of the court granting the appeal; the action of the 
court fixing the appeal bond; the record and minutes of the 
filing of the appeal bond; the record of exceptions to the 
court’s order granting the motion to dismiss the assignment 
of errors; together with the praecipe and request for tran¬ 
script and proper certificate of the Clerk to be attached 
thereto so as to bring into the transcript the complete 
record. (R., 18, 19.) 

The Clerk of the Court below duly certified the transcript 
on July 6th, 1936, and the same was then filed in the United 
States Court of Appeals for the District of Columbia on 
July 15, 1936, and on the cover thereto the following was 
entered: District Court of the United States, District of 
Columbia, No. 6783. John Ogden, Executor of the Estate 
of James TT r . Ogdon, deceased, appellant, v. Henry Morgen- 
thau Jr., et al. United States Court of Appeals for the 
District of Columbia. Filed Jul. 15, 1936. Signed Moncure 
Burke, Clerk. (R., 19.) 
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ERRORS RELIED UPON FOR REVERSAL. 

The errors relied upon for reversal are recited in the 
assignment of errors which was filed, as aforesaid, upon 
May 6th, 1936, and which assignment of errors is as follows 
(omitting captions and signatures): 

4 4 And now on the 6th day of May, 1936, came 
the complainant and says, that the decree in said 
cause is erroneous and against the just rights of 
said complainant for and on account of the follow¬ 
ing reasons and each of them separately and 

severally: 

* 

First. That the court erred in granting the 
motion to dismiss the complainant’s 4 Bill of Com¬ 
plaint in Equity for an Order of Mandate.’ 

Second. The court erred in holding that the 
petition herein, is in substance and effect, a suit 
against the United States. 

Third. The court erred in holding that the 
United States has not consented to be sued in this 
kind of an action. 

Fourth. The court erred in holding that the 
remedy sought in this suit is prohibited by the Acts 
of Congress and impossible of execution. 

Fifth. The court erred in holding that this is a 
suit for specific performance. 

Sixth. The court erred in holding that this suit 
which is to compel the officers of the United States 
to perform ministerial duties, is in effect, a suit 
against the United States. 

Seventh. The court erred in holding that the 
petition herein does not state facts sufficient to con¬ 
stitute a cause of action for mandate as against the 
defendants Officials of the United States. 
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Eighth. The court erred in holding that the 
complainant is prohibited from maintaining an ac¬ 
tion against the Secretary of the Treasury of the 
United States of America, and the Treasurer of the 
United States of America, to compel them to carry 
out the obligations of the United States enjoined 
upon them by law. 

Ninth. The court erred in holding that the com¬ 
plainant has no remedy to compel the defendants as 
officials of the United States to perform their duties 
as enjoined upon them by law. 

Tenth. The court erred in holding that at the 
time of the tiling of the complaint herein, the com¬ 
plainant had an adequate remedy at law. 

Eleventh. The court erred in failing to dis¬ 
tinguish between this suit to compel the perform¬ 
ance by the defendants as public officials of their 
ministerial duties, and a suit in which public officials 
have a discretion. 

Twelfth. The court erred in holding that the 
defendants have a discretion in the premises. 

Thirteenth. The court erred in failing to dis¬ 
tinguish between this suit to compel officials of the 
United States Government to perform a ministerial 
duty, and a suit for specific performance against 
the United States. 

Fourteenth. The court erred in holding that it 
does not have jurisdiction of the subject-matter of 
this action. 

Fifteenth. The court erred in holding in effect, 
that it does not have jurisdiction of the defendants 
in this action. 

Sixteenth. The court erred in holding that the 
relief prayed for is forbidden by law and that the 
remedy asked is useless and nugatory. 

Seventeenth. The court erred in holding that 
the sovereignty of the United States is involved in 
this action. 
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Eighteenth. The court erred in holding that the 
covenant of the United States to repay the com¬ 
plainant’s testator in kind, is not obligatory upon 
the Treasury Department of the United States. 

Nineteenth. The court erred in holding that 
mandamus is not the proper remedy to compel the 
defendants as public officials of the United States 
to carrv out the covenants of the United States with 
the complainant’s testator under the laws authoriz¬ 
ing said covenants and prescribing the duties of 
defendants in relation thereto. 

Twentieth. The court erred in holding that the 
United States, as a party to the contract mentioned 
in the complaint, can assert any right or immunity 
as incidental to its political sovereignty to prevent 
the complainant from maintaining this suit. 

Twenty-first. The court erred in holding that 
it is necessary for the United States as a sovereign 
to consent to the maintenance of this suit, which 
arises out of a contract of the United States with 
complainant’s testator. 

Tweny-second. The court erred in holding that 
the defendants have an official discretion as to 
whether or not the bonds mentioned in this suit 
should be paid in kind. 

Twenty-third. The court erred in holding that 
the refusal of the defendants as officials of the 
United States to pay the bonds as demanded by 
complaint, is the refusal of the United States. 

Twenty-fourth. The court erred in holding that 
the acts of public officials in excess or abuse of the 
authority conferred upon them are the acts of the 
sovereignty. 

CT* mJ 

Twenty-fifth. The court erred in holding that 
the executive officials of the United States have the 
authority to repudiate the obligations of the United 
States. 
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Twenty-sixth. The court erred in holding in 
effect that the defendants have the right to question 
the validity of the obligation of the bonds mentioned 
in the complaint in derogation of Article 4, Amend¬ 
ment 14, to the Federal Constitution. 

Twenty-seventh. The court erred in holding 
that the Act of Congress of June 5th, 1933, provid¬ 
ing for the payment of public debts, dollar for 
dollar in anv coin or currencv which at the time of 
payment, is legal tender, is constitutional insofar 
as it effects the bonds mentioned in the complaint. 

Twenty-eighth. The court erred in holding that 
the defendants, as public officials, have a right as 
such, to hold the property of the complainant with¬ 
out rendering complainant just compensation there¬ 
for, in derogation of the Fifth Amendment to the 
Federal Constitution. 

Twenty-ninth. The court erred in holding that 
the Act of Congress of June 5th, 1933, providing 
for the payment of public debts dollar for dollar, 
in current coin, has a retroactive and retrospective 
effect upon the bonds mentioned in complainant’s 
complaint. 

Thirtieth. The court erred in holding that the 
United States can impair the obligation of the con¬ 
tracts and bonds mentioned in complainant’s com¬ 
plaint, in violation of the Federal Constitution. 

Thirty-first. The court erred in holding that the 
defendants as public officials having the control of 
the treasury of the United States, have the right 
to impair the obligation of the contracts and bonds 
mentioned in complainant’s complaint.” (R. 14-17.) 


POINTS AND AUTHORITIES. 


1 . 

The laws of the District of Columbia are: 

1. The maxims and principles of equity as de¬ 
veloped in the Court of Chancery. 

2. The Common Law as it existed in 1776. 

3. The British Statutes in effect in 1776. 

4. All of the laws of the legislature, not only 
of the State of Maryland, from 1776 to 1800, but the 
laws of Colonial Maryland government up to the 
year 1800 together with such acts of Congress as 
have been passed, or might thereafter be passed 
for the District of Columbia or that were applicable 
to the District of Columbia. 

Code of the District of Columbia complete 
to March 4,1929, pg. VII. 


2 . 

The ancient writ of mandate was a prerogative one, 
which originally was only issued from the King’s Bench, 
where the sovereign was considered as presiding in person. 
In more recent times, it has been a practice in England, 
as well as in this country, for the highest court of general 
jurisdiction to issue the writ in the name of the sovereignty. 

2 Bl. Com. 110; 

Marbury v. Madison, 1 Cr. (U. S.) 137; 

R. v. Barker, 3 Burr (Eng.) 1265; 

R. v. Archbishop of Canterbury, 8 East (Eng.) 
219. 

Rex v . Dr. Askew, 98 English Reports (full re¬ 
print) 139. 
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3. 

Mandamus is a command issued in the name of the state 
or sovereign, directed to some inferior court, officer, corpo¬ 
ration or person, requiring the performance of a particular 
duty therein specified, which duty results from the official 
station of the parties to whom it is directed or from opera¬ 
tion of law. 

Marbury v. Madison, 1 Cranch, 137, 2 (U. S.) L. ed. 

60 ; 

18 R. C. L., pp. 87, 88 (“Mandamus 1, Definition 
and Origin ”), and authorities cited in foot¬ 
notes; also see Sec. 2, 18 R. C. L., pp. 88 and 
89 and authorities cited in footnotes “Man¬ 
damus 2, Nature of Writ Generally.” 

4. 

The function of the writ (mandamus) at Common Law 
was to compel the performance of some duty or particular 
act or acts to be done or performed where the public or 
some person was interested therein, and the law affords no 
other specific or adequate remedy. 

Commonwealth v. Dennison, 24 How. (U. S.) 66; 

Kendall v. United States, 12 Pet. (U. S.) 522. 


5. 

The use of the writ of mandate as a judicial writ issued 
by King’s Bench may be traced to the early part of the 
14th Century, but it was rarely used till the latter part of 
the 17th Century. 

38 C. J. 541, note 13 and cases cited. 
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6 . 

The Supreme Court of the District of Columbia being 
the only Court in the District with Common Law jurisdic¬ 
tion is analagous to the Court of King’s Bench in England. 

U. S. v. West, 34 App. (D. C.) 12. 

7. 

The Supreme Court of the District of Columbia is the 
only Court in said District having general, original juris¬ 
diction. 

U. S. v. West, 34 App. (D. C.) 12; 

Zinkham v. Linaweaver, 34 App. (D. C.) 19; 

Be Gompers, 40 App. (D. C.) 293. 

8 . 

A court having general jurisdiction is one, the jurisdic¬ 
tion of which, extends to all controversies which may be 
brought before a court within the legal bounds of rights and 
remedies. 

15 C. J. 726, Sec. 14. 

9. 

The Acts of Congress creating the Supreme Court of 
the District of Columbia, now called the District Court 
of the United States for the District of Columbia, gave 
that court general jurisdictional powers in law and in 
equity. 

Code of the District of Columbia complete to 
March 4, 1929, Title 18, Judiciary, Chap. 3, 
Sec. 41, p. 161. 
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10 . 

4 

Actions for a writ of mandate as against public officials 
have been recognized by the Maryland State Courts. 

Magruder v. Swann, Governor, 25 Md. 173. 

4 

11 . 

The general rule is well settled that a writ of mandamus 
may be issued against an officer by a court of the state or 
federal government to compel the performance of a purely 
ministerial duty imposed by law and this is so even though , 
refusal to perform the act is based on an erroneous con¬ 
struction of a statute. 

38 C. J. 658. 


12 . 

The Supreme Court of the District of Columbia has 
power to issue writs of mandate and injunction, pro¬ 
hibitory and mandatory, etc., and all other writs known in 
Common Law and equity practice winch are necessary to 

its effective exercise of jurisdiction. 

% 

D. C. Code, Section 68; 

Kendall v. United States, 12 Pet. (U. S.) 522; 

U. S . v . Schurz, 102 U. S. 378, 26 L. ed. 167. 

13. 

Actions for a writ of mandate as against public officials 
of the United States have been recognized by the United 
States’ Courts. 


38 C. J. 604, Sec. 81. 
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14. 

Mandamus lies to the Secretary of the Treasury to 
compel the performance of a purely ministerial duty. 

38 C. J. 684, Sec. 245. 

Kendall v. U. S., 12 Pet. (U. S.) 522. 

15. 

A complainant for mandamus must show the existence 
of an official duty to perform the act sought to be enforced; 
that the petitioner has a clear, legal right to have the duty 
performed especially where the performance of an alleged 
duty is sought against a public officer; that the duty of 
performance plainly rests on the respondent. In order to 
show that the duty to perform exists it must appear that 
the respondent has authority and power to perform the 
acts sought to be enforced although an expressed allegation 
of authority is not essential if the authority sufficiently 
appears otherwise. (R., 12-13.) 

38 C. J. 869, Sec. 588. 

16. 

The petition must allege facts showing that respondent 
has been guilty of acts which constitute a breach of the 
duty enjoined upon him or that he has failed to perform 
that duty. (R., 12-13.) 

38 C. J. 593, Sec. 592. 

17. 

The petition must allege that performance of the duty 
has been demanded of the respondent; that he has refused 


or failed to perform it. Although there is authority appar¬ 
ently to the contrary, it is generally held that in case a 
private right is sought to be enforced, it must appear from 
the petition that the petitioner has been injuriously effected 
by respondent’s default or breach of duty. (R., 12-13.) 

38 C. J. 880, Sec. 594. 

18. 

The petition must make it appear that a necessity exists 
for resorting to the extraordinary writ of mandamus in 
that ordinary legal remedies are inadequate to afford the 
petitioner relief. In many jurisdictions, it is not necessary 
to allege the inadequacy of ordinary remedies. (R., 12-13.) 

38 C. J. 880, Sec. 596. 

19. 

The prayer for relief must be certain and ask for per¬ 
formance of the specified acts, and being a writ of man¬ 
damus need not be asked for by that name. (R., 12-13.) 

38 C. J. 555, Sec. 27. 

20 . 

While authorities are not in accord in regard to the 
question when the constitutionality of a statute may be 
raised in mandamus yet there seems to be no reason why the 
relator may not attack the constitutionality of the statute 
relied on by the respondent as excusing him from the per¬ 
formance of the duty and most of the courts have taken 
this view. 


18 R. C. L., 20 pages, 105 and 106; 
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Von II of man v. Quincy , 4 Wall. 535, 18 U. S. (L. 
ed.) 403; 

Board of Liquidation v. McComb, 92 U. S. 531, 
23 U. S. (L. ed.) 623; 

Mobile v. Watson, 116 U. S. 289, 6 S. Ct. 398, 29 
U. S. (L. ed.) 620. 


21 . 

The constitutionality of a statute may be raised in an 
action for mandamus. 

18 R. C. L., Sec. 199. 

22 . 

Mandamus has almost, if not quite, lost its character 
as a prerogative writ, and has come to be regarded rather 
as a writ of right, demandable in a civil action whenever 
it is an appropriate remedy. While some authorities do 
not consider it as strictly a 44 civil action” under the 
reformed procedure still the tendency in modern practice 
is to regard it as nothing more than an action between the 
parties. It follows that mandamus is governed by prac¬ 
tically the same rules of pleading that govern other actions 
at law, and therefore the rule is that where the matter 
involved relates merely to the enforcement of a private 
right the petitioner must be the person interested in having 
such right enforced. 

Notes: 89 Am. Dec. 740; 

105 A. S. R. 122; 

64 L. R. A. 622. 
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23. 

A ministerial act is that act or duty imposed expressly 
by law, not by control or arising necessarily as an incident 
to the office, involving no discretion of its exercise, but 
mandatory and imperative. 

Ballentine Law Diet., pg. 828, 18 R. C. L. 116. 

24. 

A distinction is to be made between those acts which 

involve the exercise of judgment or discretion, and those 

in which the dutv is merelv ministerial. In the latter class 

* * 

of acts the duty is one “imposed by law, peremptorily and 
plainly defined.” When these acts are in question the 
officer is required to abandon his right to exercise his per¬ 
sonal judgment and the performance of the act may be 
compelled or forbidden as the right appears to the court. 

Marbury v. Madison, 1 Cranch 173; 

Knox County v. Asp-inwall, 24 How. 376; 
International Contracting Co. v. Lamont, 155 U. S. 
308; 

Gaines v. Thompson, 7 Wall. 352; 

U. S. v. Schurz, 102 U. S. 395; 

Noble v. Union, etc., R. Co., 147 U. S. 171. 

25. 

Complainant has no adequate remedy by an action 
against the United States in the United States Court of 
Claims or by an action under the so-called Tucker Act. 
(R., 13.) 

USCA, Tit. 28, Sec. 250, etc. 

U. S. Code, Ann. Yol. 28, Ch. 2, Sec. 41 (20), p. 35; 
Perry v. U. S., supra. 
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26. 

This is not a suit against the United States. (R., 12.) 

Osborn v. U. S., 9 Wheat. 738, 6 L. ed. 204; 

Davis v. Gray, 16 Wall. 220, 21 L. ed. 447, 83 U. 
S. 447; 

Scott v. Donald, 165 U. S. 58, 41 L. ed. 632; 

Truax v. Raich, 60 L. ed. 131; 

Luny v. Crane Co., 245 U. S. 178, 62 L. ed. 230; 

Johnson v. Langford, 245 U. S. 541, 62 L. ed. 460; 

Martin v. Langford, 245 U. S. 547, 62 L. ed. 464; 

Graham v. Folsom, 200 U. S. 248, 50 L. ed. 464; 

Gunter v. Atlantic Coast Line Ry. Co., 200 U. S. 
273, 50 L. ed. 477. 

27. 

The sovereignty of the United States is not involved in 
this case, the government being bound by the bonds in its 
corporate capacity proper. (R., 12.) 

United States v. State Natl. Bank, 96 U. S. 30, 24 
L. ed. 647. 

28. 

A suit of this kind against an executive officer, is not a 
suit against the sovereignty, because it is brought in the 
interest of the sovereignty to compel the officer to do his 
duty to the sovereign, as well as to the individual. The 
immunity of the sovereign from suit does not prevent a suit 
from being instituted against the officer to compel perform¬ 
ance of a duty required of him by statute. (R., 12.) 

Ralston v. Mo. Fund Comrs., 120 U. S. 390, 30 
(U. S.) L. ed. 721. 
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29. 

This immunity of the sovereign does not prevent a suit 
against the officers where they unlawfully deprive a citizen 
of his property or prevent his free enjoyment of it. (R., 12.) 

Joos v. III. Natl. Guard, 257 Ill. 138, 100 N. E. 505. 

30. 

An action to recover possession of real estate against 
an officer of the state, holding it in his official capacity, is 
not an action against the state. 

Note: 108 A. S. R. 838. 

31. 

The sovereign’s immunity from suit does not extend to 
a sut against the sovereign’s officers to enjoin the threat¬ 
ened enforcement of an unconstitutional enactment to the 
injury of the rights of plaintiff. (R., 12.) 

Pennoyer v. McConnaughy , 140 U. S. 1; 35 L. ed. 
363; 

Re Tyler , 149 U. S. 164; 37 L. ed. 689; 

Gunter v. Atlantic Coastline Ry., supra; 

Ex parte Young, 209 U. S. 123, 52 L. ed. 714; 

Illinois Central R. Co. v. Greene, 244 U. S. 555, 61 
L. ed. 1309. 


32. 

The right of the United States, as a sovereign, to exemp¬ 
tion from suit may be waived by it, as has been done by 
various acts of Congress. As this permission is altogether 
voluntary on the part of the United States, it follows that 
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it may prescribe the terms and conditions on which it con¬ 
sents to be sued, and the manner in which the suit shall be 
conducted, and may withdraw its consent whenever it may 
suppose that justice to the public requires it. So when the 
United States has waived its right to exemption from suit 
and asked the Court or gives the Court permission to com¬ 
plete the adjudication of a cause which rightfully began 
in that jurisdiction, it is bound by the submission and it 
is the duty of the Court to proceed to the final determina¬ 
tion of all the questions legitimately involved. 

26 R. C. L., pp. 1461,1462, Sec. 66; 

The Nuestra Senora De Regia, 108 U. S. 92, 27 
L. ed. 662. 


33. 

The United States cannot be lawfullv sued without its 

ml 

consent. 

Cohens v. Va. (Va., 1821), 6 Wheat. 266, 5 L. ed. 
257; 

The Siren (Mass., 1869), 7 Wall. 152,19 L. ed. 129; 
U. S. v. Clarke (Fla., 1834), 8 Pet. 444, 8 L. ed. 
1001; 

U. S. v. Lee (Va., 1882), 1 S. Ct. 196, 27 L. ed. 171; 
Schillinger v. IT. S. (Ct. Cl., 1894), 15 S. Ct. 85,155 
U. S. 163, 39 L. ed. 108; 

Kirk v. U. S. (C. C. N. Y., 1904), 131 F. 331, ex¬ 
amined (1905) 137 F. 753, 70 C. C. A. 187, which 
is examined; 

U. S. v. Kirk (1907), 27 S. Ct. 788, 204 U. S. 668, 
51 L. ed. 671; 

Buckley v. U. S. (D. C., Wash., 1912), 196 F. 429; 
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Tillou v. U. S. (1865), 1 Ct. Cl. 220, reversed on 
other counts (1867) 6 Wall. (73 U. S.) 484, 
18 L. ed. 920; 

Nock v. U. S. (1866), 2 Ct. Cl. 451; 

U. S. v. McLemore (Tenn., 1846), 4 How. 286, 11 
L. ed. 977; 

Hill v. U. S. (Miss., 1850), 9 How. 386, 13 L. ed. 
185; 

U. S. v. Eckford (Ct. CL, 1868), 6 Wall. 484, 18 
L. ed. 920; 

McElroth v. U. S. (1876), 12 Ct. Cl. 312. 


34. 

The consent of the United States to be sued must be 
evidenced by an act of congress. 

U . S. v . N. 7. and 0. S . S. Co. (N. Y., 1914), 216 
F. 61, 132 C. C. A. 305, certiorari granted 
(1915) 35 S. Ct. 417, 238 U. S. 616, 59 L. ed. 
1491, and dismissed (1915) 35 S. Ct. 794, 238 
U. S. 646, 59 L. ed. 1054. 


35. 

This is not a suit for specific performance, but purely a 
suit for mandamus, for it is to compel the Treasury De¬ 
partment to properly perform its ministerial duties en¬ 
joined upon it by the government. (R., 12.) 

25 R. C. L. (specific performance “Distinguished 
from Other Remedies”), pp. 203, 204, Secs. 
3 and 4. 
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36. 

The United States are a Nation whose powers of govern¬ 
ment, within the sphere of action confided to it by the 
Constitution, are supreme and paramount. 

In re Quarles, 158 U. S. 535; 

Dobbins v. Erie County, 16 Pet. 447; 

U. S. v. Cruikshank, 92 U. S. 550; 

Cohens v. Virginia, 6 Wheat. 381; 

McCulloch v. Maryland, 4 Wheat, 406; 

Pacific Ins. Co. v. Soule, 7 Wall. 444; 

In re Debs, 158 U. S. 582; 

Kohn v. U. S., 91 U. S. 372. 

37. 

The government of the United States is a constitutional 
government having three separate and distinct branches: 
(1) legislative, (2) executive and (3) judicial. 

U. S. Constitution, Art. I, Sec. 1; Art. II, Sec. 1; 

At. Ill, Sec. 1. 

38. 

The United States Constitution is supreme over all the 
departments of the national government; anything which 
may be done unauthorized by it is unlawful. No depart¬ 
ment of the Government has any other powers than those 
delegated to it by the people. As a general rule the powers 
confined by the Constitution to one department cannot be 
exercised by another. 

Dodge v. Woolsey, 18 How. 347; 

Hepburn v. Griswold, 8 Wall. 611; 
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Kilbourn v. Thompson, 103 U. S. 190. 

Dodge v. Woolsey, 18 How. 347; 

National Bank v. Bearing, 91 U. S. 35; 

Shreveport v. Cole, 129 U. S. 43; 

Davis v. Burke, 179 U. S. 403; 

Cooper v. Telfair, 4 Dali. 18. 

39. 

The Constitution of the United States provides that no 
person shall be deprived of life, liberty, or property, with¬ 
out due process of law; nor shall private property be taken 
for public use, without just compensation. 

United States Constitution, Amendment 5. 

40. 

The validity of the public debt of the United States, au¬ 
thorized by law, including debts incurred for payment of 
pensions and bounties for services in suppressing insurrec¬ 
tion or rebellion shall not be questioned. 

U. S. Constitution, Amendment 14, Sec. 4. 

41. 

No Bill of Attainder or ex post facto Law shall be 
passed. 

U. S. Constitution, Art. I, Sec. 9. 

42. 

All legislative Powers herein granted shall be vested in 
a Congress of the United States, which shall consist of a 
Senate and House of Representatives. 

U. S. Constitution, Article I, Sec. 1. 
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43. 

The provision “All legislative powers herein granted 
shall be vested in a Congress” means that Congress, “with¬ 
in the limits of its powers, and observing the restrictions 
imposed by the Constitution, may in its discretion enact 
any statute appropriate to accomplish the objects for which 
the National Government was established. 

Burton v. U. S., 202 U. S. 344. 

44. 

The Constitution of the United States provides that 
Congress shall have the power to coin money, regulate the 
value thereof, and of foreign coins, and fix the standards 
of weights and measures. 

U. S. Constitution, Art. I, Sec. 8. 

45. 

The Constitution confers on the President the whole 
executive power. He is bound to take care that the laws 
be faithfully executed. 

Prize Cases, 2 Black 668. 

46. 

The President properly acts through the heads of the 
several departments of the executive branch of the Gov¬ 
ernment in relation to the subjects appertaining to their 
respective duties, and the acts of such department heads 
are deemed to be the acts of the President himself. The 
discretionary acts of executive departments are exempt 
from judicial control. 
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Williams v. U. S 1 How. 298; 

Wilcox v. McConnel, 13 Pet. 513; 

Bartlett v. Kane y 16 How. 272; 

Runkle v. U. S. f 122 U. S. 557; 

U. S. v. Farden, 99 U. S. 19; 

Hegler v. Faulkner, 153 U. S. 117; 

77. S . v. Bashaw f 152 U. S. 443; 

Garrick v. Lamar, 116 U. S. 426. 

47. 

It is the dutv of the President to see that the laws are 
faithfully executed, and injunction will not lie to prevent 
him or his officers from enforcing them. The enforcement 
of the constitutional guaranty of a republican form of 
government belongs to the political department. The obli¬ 
gation conferred upon the President to see the laws faith¬ 
fully executed does not confer any power to forbid their 
execution. 

Mississippi v. Johnson, 4 Wall. 501; 

Taylor v. Beckham , 178 U. S. 578; 

Kendall v. U. S., 12 Pet. 522. 


48. 

The executive officers of the United States have no 
power of authority to repudiate the obligations of the 
United States in part or in toto and the acts of Congress 
providing for such bonds make it a ministerial duty of the 
Secretary of Treasury and the Treasurer of the United 
States, to repay the same, with interest in gold dollars of 
that present weight and fineness, and hence, this case comes 
within the rule that mandamus to compel officials to perform 
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a ministerial duty, is not a suit against a sovereignty. 
(R., 12.) 

Perry v. U. S., 79 L. ed. 446. (Advance Sheet 8, 
1934-1935, case number 532.) 

49. 

It is within the power of congress to vest in executive 
officers the power to make necessary rules and regulations 
to enforce the provisions of a law, but this is not deemed 
to extend to the making of rules to subvert the statute. 

Field v. Clark, 143 U. S. 649; 

U. S. v. Grimaud, 220 U. S. 506; 

Morrill v. Jones, 106 U. S. 466; 

U. S. v. Eaton, 144 U. S. 677; 

CaJia v. U. S., 152 U. S. 211; 

In re Kollock, 165 U. S. 526; 

U. S. v. United Copper Co,, 196 U. S. 207; 

Union Brdg. Co. v. U. S., 204 U S. 364; 

Williamson v. U. S., 207 U. S. 425; 

American Sugar Ref Co. v. U. S., 211 U. S. 155; 

U S. v. Antikamnia Co., 231 U. S. 654; 

Mutual Film Corporation v. Ohio, 236 U. S. 230; 

Oceanic Nav. Co. v. Stranahan, 214 U. S. 320; 

Wichita R. Co. v. Kansas, 260 XL S. 48. 

50. 

Congress can not delegate its power to make laws to an 
executive department or to an administrative officer, nor 
does the power delegated to such department or officer 
carry with it the authority to repeal, extend, or modify an 
act of congress. 

Morrill v. Jones, 106 U. S. 466. 
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51. 

One of the separate departments of the Government 
may not usurp powers committed by the Constitution to 
another department. The President has no constitutional 
power to repeal an act of Congress. 

Mugler v. Kansas, 123 U. S. 623; 

Confiscation Cases, 20 Wall. 92; 

Sinking-Fund Cases, 99 U. S. 718; 

Calder v. Bull, 3 Dali. 386; 

Cooper v. Telfair, 4 Dali. 19; 

McCracken v . Hayward, 2 How. 608; 

Wisconsin v. Duluth, 96 U. S. 379; 

Whitney v. Robertson, 124 U. S. 190; 

Botiller v. Dominguez, 130 U. S. 238; 

Chinese Exclusion Case, 130 U. S. 581; 

Northern Securities Co. v. U. S., 193 U. S. 197. 

52. 

The bonds in this present case are obligations of the 
United States. The terms of the bond are explicit. They 
were not only expressed in the bond itself, but they were 
definitely prescribed by the Congress. The Act of Septem¬ 
ber 24, 1917, both in its original and amended form, author¬ 
ized the moneys to be borrowed, and the bonds to be issued, 
“on the credit of the United States,” in order to meet 
expenditures needed “for the national security and defense 
and other public purposes authorized by law.” Section 1, 
40 Stat. 288, as amended by Act April 4, 1918, 40 Stat. 
503, 31 USCA 752. The circular of the Treasury Depart¬ 
ment of September 28, 1918 to which the bond refers “for 
a statement of the further rights of the holders of bonds of 
said series,” provided that the principal and interest “are 
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payable in United States gold coin of the present standard 
of value.’ 9 The bonds in this suit and the acts of Congress 
above mentioned carry the provision that these bonds “are 
payable in United States gold coin of the present standard 
of value.’’ 

Perry v. U. S., Sup. Ct. Rep. Vol. 55, pg. 432. 

53. 

The value of the United States gold coinage, the gold 
dollar, on September 24,1917, on April 4, 1919, and on Sep¬ 
tember 28, 1918, was established by an Act of Congress, 
which declared that the dollar consisting of twenty-five and 
eight tenths (25.8) grains of gold nine-tenths (0.9) fine 
shall be the standard unit of value, and all forms of money 
issued coined by the United States shall be maintained at 
a parity of value with this standard. 

31 U. S. Code Ann., pg. 176, Sec. 314. 

54. 

Congress had the right to change the value of the gold 
dollar, but not to impair the obligation of the contracts of 
the United States, for the law in force at the time of making 
contracts, constitute a part thereof, and cannot be changed 
so as to impair the obligation of such contracts. 

Wabash, etc., Canal Co. v. Breers, 67 U. S. 448, 
17 L. ed. 327; 

Poindexter v. Greenhow, 114 U. S. 270, 29 L. ed. 
185; 

Hall v. Wisconsin, 103 U. S. 5, 26 L. ed. 302; 

McGahey v. Va., 135 U. S. 662, 685, 34 L. ed. 304; 

McCullough v. Va., 172 U. S. 102, 48 L. ed. 382; 


30 


Walker v. Whitehead , 21 L. ed. 357; 

Edwards v. Kearzey, 24 L. ed. 793; 

Louisiana v . New Orleans , 102 IT. S. 203, 26 L. ed. 
132. 


55. 

The Emergency Banking Act of 1933 passed by Con¬ 
gress gave the President of the United States, during time 
of war or during any other period of national emergency 
so declared by the President, the right, among other things 
to prohibit the hoarding of gold or silver coin, or bullion, 
or currency, by any person within the United States, etc., 
and such act also gave the Secretary of the Treasury when 
in his discretion it was necessary to protect the currency 
system of the United States, the right to require that all 
gold coin, gold bullion, and gold certificates should be de¬ 
livered to the Treasurer of the United States. 

Cp. 1, 48 Stat. 1. 


56. 

By executive order of April 5th, 1933, the President 
prohibited the hoarding of gold coin, gold bullion, and gold 
certificates within the continental United States, and re¬ 
quired the delivery thereof to a Federal Reserve Bank, 
branch or agency on or before March 1st, 1933. 

Executive Order of April 5, 1933. 

57. 

By joint resolution of Congress “To assure uniform 
value to the coins and currencies of the United States,’’ 
Congress declared “that (a) every provision contained in 
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or made with respect to any obligation which purports to 
give the obligee a right to require payment in gold or a 
particular kind of coin or currency, or in an amount in 
money of the United States measured thereby, is declared 
to be against public policy; and no such provision shall be 
contained in or made with respect to any obligation here¬ 
after incurred. Every obligation, heretofore or hereafter 
incurred, whether or not any such provision is contained 
therein or made with respect thereto, shall be discharged 
upon payment, dollar for dollar, in any coin or currency 
which at the time of payment is legal tender for public and 
private debts. Any such provision contained in any law 
authorizing obligations to be issued by or under authority 
of the United States is hereby repealed, but the repeal of 
any such provision shall not invalidate any other provi¬ 
sions or authority contained in such law. 

(b) As used in this resolution, the term * 4 obligation’’ 
means an obligation (including every obligation of and to 
the United States, excepting currency) payable in money 
of the United States; and the term “coin or currency” 
means coin or currency of the United States, including 
Federal Reserve notes and circulating notes of Federal 
Reserve banks and national banking associations.” 

31 USCA, Sections 462 and 463, 48 Stat. 113. 


58. 

The President by executive order of August 28, 1933 
declared that no person other than a Federal Reserve Bank 
shall after the date of this order acquire in the United 
States any gold coin, gold bullion, or gold certificates ex¬ 
cept under license therefor issued pursuant to this executive 
order. 
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59. 

By an order of the Secretary of the Treasury dated De¬ 
cember 28, 1933, as amended January 11, 1934, the Secre¬ 
tary of the Treasury did require that every person subject 
to the jurisdiction of the United States forthwith pay and 
deliver to the Treasurer of the United States all gold coin, 
gold bullion, and gold certificates situated in the United 
States and owned by such persons. 

60 . 

By an order of the Secretary of the Treasury, dated 
January 15, 1934, every person, subject to the jurisdiction 
of the United States, w’as required to deliver to the Treas¬ 
urer of the United States all gold, gold bullion, and gold 
certificates situated in the United States before midnight 
of January 17, 1934. 


61. 

On January 30, 1934, Congress enacted a law known as 
the “Gold Reserve Act of 1934'’ which empowered the Ex¬ 
ecutive Department of the Government, the President, to 
reduce the gold content of the United States gold dollar, 
and declared that no gold shall hereafter be coined, and no 
gold shall hereafter be paid out or delivered by the United 
States. 

31 USCA, Sec. 821 (2). 

62. 

On January 31, 1934, the President, by proclamation, 
declared that the gold dollar of the United States should 
contain fifteen and five tw T enty-firsts (15 5/21) grains of 
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gold and nine-tenths (0.9) fine, and that the weight of the 
gold dollar be reduced. 

Presidential Proclamation (2072), Jan. 31, 1934. 

63. 

The covenant of the United States to repay the com¬ 
plainant ’s testator in kind, is obligatory upon the Treasury 
Department and mandamus is the proper remedy to com¬ 
pel the defendants to perform that ministerial duty. 
(R., 12.) 

Walker v. Whitehead, 21 L. ed. 357; 

Minnesota v. Hitchcock, 185 U. S., p. 373, 386, 18 
R. C. L., pp. 192, 193. (Mandamus, Sec. 116.) 

64. 

The defendants have no discretion but to carry out their 
official duties, according to law; the mandate prayed is to 
compel them to perform purely ministerial duties. The Acts 
of Congress providing for the issuance of the bonds, is 
mandatory itself upon the Secretary of Treasury and the 
Treasurer of the United States for it provides no alterna¬ 
tive but the re-payment in gold dollars, of the weight and 
fineness as of the time the bills were passed, and in pur¬ 
suance thereto, the bonds were written and executed by the 
Government containing that imperative and unalterable 
obligation. (R., 12.) 

40 U. S. Stat. 288; 40 U. S. Stat. 503; 

Sinking Fund Cases, 99 U. S. 700, 718, 719, 25 L. 
ed. 496; 

Perry v. U. S., supra; 

18 R. C. L., pp. 192 and 193, and footnotes cited. 
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65. 

A sovereign cannot impair the obligation of contracts by 
constitutional provisions. 

Mississippi Co. v. McClure , 19 L. ed. 997; 

Bier v. McGehee , 148 U. S. 137, 37 L. ed. 397; 

Houston Ry. v. Texas , 170 U. S. 243, 42 L.ed. 1023. 

66 . 

When a state becomes a party to a contract, as in the 
case before us, the same rules of law are applied to her as 
to private persons under like circumstances. When she or 
her representatives are properly brought into the form of 
litigation, neither she nor they can assert any right or 
immunity as incidental to her political sovereignty. 

Curran v. Arkansas , 15 How. 308; 

Davis v. Gray, supra. 

67. 

The acts of officials that are not legally authorized or 
that exceed or abuse the authority conferred upon them, 
are not the acts of the state. (R., 12.) 

Louisville Ry. Co. v. Railroad Comrs., 58 So. 543, 
44 L. R. A. (N. S.) 189 and note. 

68 . 

The United States is not made a party to the record and 
it cannot be considered a party to the controversy. (R., 12.) 

Authorities cited under Proposition Number 1, 
supra . 
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69. 

Under the provisions of the United States Constitution, 
as set forth in Section 4, Amendment 13 thereof, no au¬ 
thority is given Congress or the executive branch of the 
government to abrogate any of the terms and conditions 
expressed in government obligations. The Acts of Con¬ 
gress, orders, and proclamations of the Presidents and 
orders of the Secretary of the Treasury mentioned above 
(Points and Authorities, 36 to 43, incl.), in so far as they 
tend to abrogate the terms and conditions set out in govern¬ 
ment obligations, complainant’s liberty bonds, do not come, 
either expressly or impliedly, within the scope of the power 
given Congress by Article 1, Section 8 of the Constitution 
of the United States, being the power “to coin money, 
regulate the value thereof, and of foreign coins, and fix the 
standards of weight and measures.” 

McCulloch v . Maryland, 4 Wheat. 316, 4 L. ed. 579; 

Ex parte Merry yuan (C. C.), Taney, 246, Fed. Cas. 
No. 9,487; 

United States v. Rhodes (C. C.)* 1 Abb. (U. S.) 28, 
Fed. Cas. No. 16,151; 

The Federalist, No. 33; 

Veazie Bank v. Fenno, 8 Wall. 533, 19 L. ed. 482; 

Legal Tender Cases, 12 Wall. 457, 20 L. ed. 287; 

Juilliard v. Greenman, 110 U. S. 421, 28 L. ed. 
204, 4 S. Ct. 122. 

70. 

In so far as it relates to the obligations of the United 
States, Fourth Liberty Bonds which are the character of 
bonds in this present action, the Emergency Banking Act 
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of 1933; the Executive Order of the President dated April 
5, 1933; the Joint Resolution of Congress “to assure uni¬ 
form value to the coins and currencies of the United 
States”; the Executive Order of the President dated 
August 28,1933; the order of the Secretary of the Treasury 
dated December 28, 1933, as amended January 11, 1934; 
the Order of the Treasury Department dated December 28, 
1933; the Gold Reserve Act of 1934; and the proclamations 
of the President dated January 31, 1934; are beyond the 
powers of Congress, and are unconstitutional, and void. 

Perry v. The United States, supra. 

71. 

I As that part of the Acts of Congress, proclamations, 
and orders of the President, and the orders of the Secretary 
of the Treasury (mentioned in Points and Authorities, 
36 to 43, inch), are in so far as they relate to the obligations 
of the United States, void; it leaves in full force and 
effect relative to government obligations the original act 
under and by authority of which the bonds in this suit were 
authorized, issued, and to be paid. 

Perry v. United States, supra. 

72. 

The purpose and effect of the gold clause in liberty 
bonds is not only to prescribe the method of payment but 
to measure the obligation of the United States. 

Bronson v. Rodes, 7 Wall. 229, 250, 19 L. ed. 141, 
146; 

Trebilcock v. Wilson, 12 Wall. 687, 694, 20 L. ed. 
460, 461; 
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Thompson v. Butler , 95 U. S. 694, 696, 24 L. ed. 
540, 541; 

Butler v . Horwitz, 7 Wall. 258, 260, 19 L. ed. 149, 
150; 

Feist v. Societe Intercommunale Beige d'Electri- 
cite (1934), A. C. 161, 88 A. L. R. 1524—H.L.; 

Gregory v. Morris , 96 U. S. 619, 24 L. ed. 740; 

Dutton v. Palairet, 154 U. S. 563. 

73. 

The police power has been defined as the power vested 
in the Legislature by the Constitution to make, ordain and 
establish all manner of wholesome and reasonable laws, 
statutes and ordinances, either with penalty or without, 
not repugnant to the Constitution, as they shall judge to be 
for the good and welfare of the commonwealth and of the 
subjects of the same. 

6 R. C. L., page 185, Sec. 184. 
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ARGUMENT. 

Jurisdiction of the Supreme Court for the 
District of Columbia. 

The jurisdiction of the Supreme Court of the District 
of Columbia, in this case, appellant believes, is so clearly 
shown by the authorities cited (Points and Authorities, 
1 to 12, inch) to be a court of general jurisdiction, having 
general jurisdiction at law and in equity, that it would be 
a waste of time of the court for appellant to enter into a 
discussion of the question of jurisdiction. Moreover, the 
jurisdiction of the Supreme Court of the District of Colum¬ 
bia is not raised by appellees. 

In United States v. Inters. Com. Com., 24 U. S. 638, 643, 
62 L. ed. 914, 917, the Supreme Court of the United States 
said: 

“That the Supreme Court of the District of 
Columbia, in a proper case, has power to direct the 
commission (I. C. C.) by mandamus to entertain 
and proceed to adjudicate that which it has errone¬ 
ously declared to be not within its jurisdiction, 
* * * >> (Parenthesis ours.) 

The Comflaixt States Sufficient Facts. 

It is alleged by appellees, in their motion for dismissal 
of this action, filed in the Supreme Court of the District of 
Columbia, that the complaint in this cause of action does 
not state facts sufficient to constitute a cause of action, 
but appellees do not set forth, in such motion, in what 
particular, if any, that the complaint does not contain facts 
sufficient to constitute a cause of action. 

The complaint herein, as shown by the authorities cited 
(Points and Authorities, 15 to 19, incl.) clearly shows that 


the allegations contained in the complaint are all of the 
necessary allegations for such a cause of action as are 
shown by Corpus Juris to be required. 


Not a Suit Against the United States. 

This present case is not a suit against the United States, 
but is an action against appellees, officials of the United 
States, for an order of Mandate to require them to perform 
a purely ministerial act. (Points and Authorities, 26-34.) 

Even if the United States, in its sovereign capacity, is 
not a necessary party to the action, is not named as a 
party, and is the real party in interest, has no effect upon 
the present case. 

When the United States acquired the District of Colum¬ 
bia, it adopted the laws, then in force in the District, as the 
laws of the District. These laws were: 

1. The maxims and principles of equity as developed in 
the courts of Chancery. 

2. The common law as it existed in 1776. 

3. The British Statutes in effect in 1776. 

4. All of the laws of Colonial Maryland up to the year 
1800; the laws of the State of Maryland from 1776 to 1800, 
and such acts of Congress as had been passed. 

It cannot be denied that under the common law, this 
right to bring an action for mandate against an official to 
require him to perform an official act, ministerial in its 
character, was allowed. 

In Rex v. Dr. Askew et al. (Apr. 17, 1768), the court 
said: 

“If they are sufficient, the Court may grant a 
mandamus. If they should refuse to examine the 
candidate at all; the Court would oblige them to do 
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it. In a manuscript book of reports which I have 
seen, the reporter cites (in reporting Dr. Bonham's 
case) a mandamus in the time of Edw. 3 directed to 
the University of Oxford, commanding them to re¬ 
store a man that was bannitus: which shews both 
the antiquity and extend of this remedy by man¬ 
damus. ” 

So, as these laws above set forth are still in effect in 
the District of Columbia, the right to bring and maintain in 
this action, against an official of the United States, is allowed 
and the United States as a sovereign is not a necessary 
party to the action. 

Xot a Suit for Specific Performance. 

This action is not a suit for specific performance, but is 
purely an action for mandamus as prayed for in the com¬ 
plaint. In a suit for specific performance, being an action 
in equity, all of the interested parties must be made parties 
to the action. In this action the United States is not made 
a party, so if this was a suit for specific performance, the 
United States would have to be a party for it is a party in 
interest. The United States has not given its consent for 
the bringing of a suit for specific performance against it 
and the laws of the District of Columbia do not permit such 
a suit, for specific performance, to be brought against the 
United States. This suit as stated, is purely for the kind of 
relief which is prayed for in the complaint, that is, mandate. 
(Points and Authorities, 35, 64.) 

In United States v. Jones, 33 L. ed. 90, the Supreme 
Court of the United States said: 

“These cases are suits in equity brought against 
the United States under the recent act of March 3, 
1887 * * 

“The question involved is, whether the Act of 
March 3, 1887 * * authorizes suits of the kind 

like the present, which are brought, not for the 
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recovery of money, but for equitable relief by spe¬ 
cific performance. 

“It seems, therefore, that in the point of provid¬ 
ing only for money decrees and money judgments, 
the law is unchanged, merely being so extended as to 
include claims for money arising out of equitable 
and maritime as well as legal demands. We do not 
think that it was the intention of Congress to go 
farther than this. Had it been, some provision 
would have been made for carrying into execution 
decrees for specific performance, or for delivering 
the possession of property recovered in kind.” 

No Other Adequate Remedy. 

The appellant has no adequate remedy for the preserva¬ 
tion of his rights except this present action. He has no 
right to bring a suit for specific performance against the 
government because, first, the United States has not con¬ 
sented to be sued for specific performance, and second, 
the right to sue the sovereign for specific performance is 
not given to appellant under the laws in force in the 
District of Columbia. (Points and Authorities, 25.) 

Under the Acts of Congress, which created the Court of 
Claims and under the Act of Congress known as the Tucker 
Act, a person is given consent by the government to main¬ 
tain an action only for damages against the government. 
Anv recoverv against the government in the Court of 
Claims, or against the government under the Tucker Act 
is a recovery of damages. In any claim filed against the 
government in the Court of Claims or in any suit against 
the United States under the Tucker Act, it would depend 
upon appellant proving conclusively the amount, if any, of 
damage that he might have sustained. This damage, as 
there is no free market for gold in the United States and 
as no gold can be used for foreign export and as all gold 
is required to be delivered to the government, would be 
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hard to and it might be said impossible of proof, and so the 
Supreme Court of the United States has held in the case of 
Perry v. United States , supra. In that case, the Supreme 
Court of the United States said: 

“In considering what damages, if any, the plain¬ 
tiff has sustained by the alleged breach of his bond, 
it is hence inadmissible to assume that he was en¬ 
titled to obtain gold coin for recourse to foreign 
markets or for dealing in foreign exchange or for 
other purposes contrary to the control over gold 
coin which the Congress had the power to exert, 
and had exerted, in its monetary regulation. Plain¬ 
tiff’s damages could not be assessed without regard 
to the internal economy of the country at the time 
the alleged breach occurred. The discontinuance of 
gold payments and the establishment of legal tender 
currency on a standard unit of value with which 
‘all forms of money’ of the United States were to 
be ‘maintained at a parity,’ had a controlling in¬ 
fluence upon the domestic economy. It was adjusted 
to the new basis. A free domestic market for gold 
was nonexistent.” 

Action for Mandamus Proper. 

An action under the allegations of the complaint and 
the relief sought thereby, an action for an order of man¬ 
date, is the proper form of action to compel appellees, 
officers of the United States, to perform a purely ministerial 
act. In 25 R. C. L., page 87, it is stated: 

“Mandamus may be defined as a command is¬ 
suing from a court * * * of competent juris¬ 
diction * * * directed to some inferior court, 
officer, corporation or person, requiring the per¬ 
formance of a particular duty therein specified, 
which duty results from the official station of the 
party to whom it is directed, or some operation of 
law. ’ ’ 


While the authorities are not in accord in regard as to 
when the constitutionality of a statute may be raised in an 
action of mandamus, yet there seems to be no reason to 
prevent such a course when the respondent relies upon 
some statute as excusing him from the performance of the 
duty. Most of the courts have taken this view and it has 
been held, as shown in Points and Authorities 13, 14, 20-24, 
64) that the constitutionality of a statute may be raised in 
an action for mandamus. 

Mandamus has almost lost its character as a preroga¬ 
tive writ and has come to be regarded as a writ of right 
whenever it is an appropriate remedy, and where it relates 
merely to the enforcement of a private right, the petitioner 
must be the person interested in forcing or having the 
right enforced. 

Consent of United States to Suit. 

The United States, as a government, has consented to 
the bringing of an action of mandate against one of its 
officers to compel the performance of a ministerial duty, 
and the United States Government has also waived its right 
of immunity from such suit. When the United States by 
Act of Congress, adopted the laws of the District of Colum¬ 
bia as above and herein set forth, it consented that an action 
such as this present case, could be maintained against one 
of its officials and it must necessarily follow that its right 
of exemption from suit or from any judgment rendered 
in such a case, has been waived. 

That these laws of Maryland are in force and effect in 
the District of Columbia, has been recognized by the Su¬ 
preme Court of the United States. In Kendall v. The United 
States, 9 L. ed. 1181, p. 1203, the court said: 
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“The laws of Maryland are expressly continued 
in force; all the rights and remedies furnished and 
sanctioned by those laws are preserved. By those 
laws, a mandamus would lie to a public officer com¬ 
manding the performance of a ministerial duty.” 

(Points and Authorities, 29, 30-34.) 


Acts and Orders Relative to the Bonds. 

The bonds referred to in the complaint in this cause, 
were authorized and issued under an Act of Congress dated 
September 24th, 1917, and an amendatory Act dated April 
4th, 1918, and were uttered pursuant to a circular of the 
Treasury Department dated September 28th, 1918. In the 
Acts of Congress authorizing, and under which the bonds 
were issued, and in the terms of the circular of the Treasury 
Department, setting forth the rights of the holders of such 
bonds, it was specifically set out that: 

“The principal and interest therefor (of the 
bonds) (parenthesis ours) shall be payable in 
United States gold coin of the present standard 
of value.” 

At the time, September 24th, 1917, and April 4th, 1918, 
the time of the Act and Amendatory Act authorizing and 
issuing the bonds, and on September 18th, 1918, the date 
of the Circular of the Treasury Department under author¬ 
ity of which the bonds were uttered, there was in effect, an 
Act of the United States, fixing the value of the United 
States gold coinage, as follows: 

“the dollar consisting of 25.8 grains of gold 9/lOtli 
fine, shall be the standard unit of value, and all sums 
of money issued or coined by the United States shall 

be maintained at a paritv of value with this standard, 

* * * 
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On March 9th, 1933, Congress passed an Act known as 
the ‘‘Emergency Banking Act of 1933/’ in which it author¬ 
ized the President: 

“during time of war or during any other period of 
national emergency, declared by the President, the 
President may, through any agency that he may 
designate or otherwise, investigates, regulate or 
prohibit * * * export, hoarding, melting or ear¬ 

marking of gold or silver or bullion or currency, 
by any person within the United States * * V’ 

Later, under executive order dated April 5th, 1933, the 
President declared: 

“that said national emergencv still continues to 
exist and pursuant to said section, (I) do hereby 
prohibit the hoarding of gold coin, gold bullion and 
gold certificates within the Continental United 
States * * (Parenthesis ours.) 

By a joint resolution of Congress dated June 5th, 1933, 
which resolution w r as: 

“to assure uniform value to the coins and curren¬ 
cies of the United States.” 

Congress, by such joint resolution, provided that: 

“That (a) every provision contained in or made 
with respect to any obligation which purports to 
give the obligee a right to require payment, in gold 
or a particular kind of coin or currency, or in an 
amount in money of the United States measured 
thereby, is declared to be against public policy; and 
no such provision shall be contained in or made with 
respect to any obligation hereafter incurred. Every 
obligation, heretofore or hereafter incurred, whether 
or not any such provision is contained therein or 
made with respect thereto, shall be discharged upon 
payment, dollar for dollar, in any coin or currency 
which at the time of payment is legal tender for 
public and private debts. Any such provision con- 
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tained in any law authorizing obligations to be issued 
by or under authority of the United States, is hereby 
repealed, but the repeal of any such provision shall 
not invalidate any other provision or authority con¬ 
tained in such law. 

(b) As used in this resolution, the term ‘obliga- 
i tion’ means an obligation (including every obliga¬ 
tion of and to the United States, excepting currency), 
payable in money of the United States; and the term 
‘coin or currency’ means coin or currency of the 
United States, including Federal Reserve notes and 
circulating notes of Federal Reserve banks and 
national banking associations. 

“All coins and currencies of the United States 
(including Federal Reserve notes and circulating 
notes of Federal Reserve banks and national bank¬ 
ing associations) heretofore or hereafter coined or 
issued, shall be legal tender for all debts, public and 
private, public charges, taxes, duties, and dues, ex¬ 
cept that gold coins, when below the standard weight 
and limit of tolerance provided by law for the 
single piece, shall be legal tender only at valuation 
in proportion to their actual weight.” 

Later, by executive order dated August 28tli, 1933, it 
was declared that: 

“No person other than a Federal Reserve bank 
shall after the date of this order acquire in the 
United States any gold coin, gold bullion, or gold 
certificates except under license therefor issued pur¬ 
suant to this Executive order.” 

By order of the Secretarv of the Treasurv of December 
28th, 1933, as amended by order of the Secretary of the 
Treasury of January 11th, 1933, the Secretary of the 
Treasury did declare that he: 


“do hereby require every person subject to the juris¬ 
diction of the United States forthwith, to pay and 
to deliver to the Treasurer of the United States, 
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all gold coin, gold bullion and gold certificates sit¬ 
uated in the United States owned bv such person, 
except * * V’ 

By an Act of Congress known as the “Gold Reserve Act 
of 1934,” approved January 30th, 1934, Congress declared 
in Section Five thereof: 

“No gold shall hereafter be coined and no gold 
shall hereafter be paid out or delivered by the 
United States * * V’ 

And also declared: 

“Nor shall the weight of the gold dollar be fixed 
in any event at more than 60 per centum of its 
present weight. The powers of the President speci¬ 
fied in this paragraph shall be deemed to be separate, 
distinct, and continuing powers, and may be exer¬ 
cised by him, from time to time, severally or to¬ 
gether, whenever and as the expressed objects of 
this section in his judgment may require; except 
that such powers shall expire 2 years after the date 
of enactment of the Gold Reserve Act of 1934, un¬ 
less the President shall sooner declare the existing 
emergency ended, but the President may extend such 
period for not more than one additional year after 
such date by proclamation recognizing the continu¬ 
ance of such emergency.” 

Pursuant to such act, the President, by proclamation 
dated January 31st, 1934, declared that: 

“It is necessary to fix the weight of the gold 
dollar at 15 5/21 grains, 9/10th fine.” 

(Points and Authorities, 52, 53, 55-62.) 


Perry Case 

One John M. Perry, the owner of a Fourth Liberty 
Bond, upon the same being called for payment by the 
Treasurer of the United States, presented said bond for 


48 


payment and demanded that said bond be paid in United 
States gold coin, as stipulated in the bond, and in accord¬ 
ance with the laws of the United States, under and by 
authority of which said bond was authorized and issued. 
That upon the refusal of the Government of the United 
States to so pay said bond, said Perry brought an action 
against the United States, in the United States Court of 
Claims. To this action a demurrer was filed bv the United 
States. Thereupon, the Court of Claims certified ques¬ 
tions, relative to that suit, to the Supreme Court of the 
United States, and on February 18th, 1935, the United 
States Supreme Court answered the questions propounded 
to it by the Court of Claims. In answering the questions, 
the United States Supreme Court said, First, that Fourth 
Liberty Bonds, the kind of bond upon which suit was 
brought in the Perry case, and the kind of bond upon 
which this present action is based, were: 

“The bond now before us is an obligation of the 
United States. The terms of the bond are explicit. 
They were not only expressed in the bond itself, but 
they were definitely prescribed by the Congress. The 
Act of September 24, 1917, both in its original and 
amended form, authorized the moneys to be bor¬ 
rowed, and the bonds to be issued, “on the credit of 
the United States,” in order to meet expenditures 
needed “for the national seeuritv and defense and 
other public purposes authorized by law.” Section 
1, 40 Stat. 288, as amended by Act April 4, 1918, 
Sec. 1, 40 Stat. 503, 31 USCA, Sec. 752. The circular 
of the Treasury Department of September 28, 1918, 
to which the bond refers “for a statement of the 
further rights of the holders of bonds of said 
series,” also provided that the principal and in¬ 
terest “are payable in United States gold coin of 
the present standard of value.” 

“This obligation must be fairly construed. The 
“present standard of value” stood in contradistinc- 
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tion to a lower standard of value. The promise ob¬ 
viously was intended to afford protection against 
loss. That protection was sought to be secured by 
setting up a standard or measure of the govern¬ 
ment’s obligation. We think that the reasonable im¬ 
port of the promise is that it was intended to assure 
one who lent his money to the government and took 
its bond that he would not suffer loss through de¬ 
preciation in the medium of payment.” 

And in passing upon the binding quality of the obliga¬ 
tion, as evidenced by Fourth Liberty Bonds, said: 

“The question is necessarily presented whether 
the Joint Resolution of June 5, 1933, 48 Stat. 113 
(31 USCA, Secs. 462, 463), is a valid enactment so 
far as it applies to the obligations of the United 
States. The resolution declared that provisions re¬ 
quiring * payment in gold or a particular kind of 
coin or currency,’ were 4 against public policy,’ and 
provided that ‘every obligation, heretofore or here¬ 
after incurred, whether or not any such provision 
is contained therein,’ shall be discharged ‘upon pay¬ 
ment, dollar for dollar, in any coin or currency 
which at the time of payment is legal tender for 
public and private debts.’ This enactment was ex¬ 
pressly extended to obligations of the United States 
and provisions for payment in gold, ‘contained in 
any law authorizing obligations to be issued by or 
under authority of the United States,’ were re¬ 
pealed. Section 1 (a), 31 USCA, Sec. 463 (a). 

There is no question as to the power of the Con¬ 
gress to regulate the value of money; that is, to 
establish a monetary svstem and thus to determine 
the currency of the country. The question is whether 
the Congress can use that power so as to invalidate 
the terms of the obligations which the government 
has theretofore issued in the exercise of the power 
to borrow money on the credit of the United States. 
In attempted justification of the Joint Resolution in 
relation to the outstanding bonds of the United 
States, the government argues that ‘earlier Con¬ 
gresses could not validly restrict the 73rd Congress 
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from exercising its constitutional powers to regu¬ 
late the value of money, borrow money, or regulate 
foreign and interstate commerce’; and, from this 
premise, the government seems to deduce the propo¬ 
sition that when, with adequate authority, the gov¬ 
ernment borrows money and pledges the credit of 
the United States, it is free to ignore that pledge and 
alter the terms of its obligations in case a later 
Congress finds their fulfillment inconvenient. The 
government’s contention thus raises a question of 
far greater importance than the particular claim of 
the plaintiff. On that reasoning, if the terms of the 
government ’s bond as to the standard of payment 
can be repudiated, it inevitably follows that the obli¬ 
gation as to the amount to be paid may also be re¬ 
pudiated. The contention necessarily imports that 
the Congress can disregard the obligations of the 
government at its discretion, and that, when the 
government borrows money, the credit of the United 
States is an illusory pledge. 

We do not so read the Constitution. There is a 
clear distinction between the power of the Congress 
to control or interdict the contracts of private parties 
when they interfere with the exercise of its constitu¬ 
tional authority and the power of the Congress to 
alter or repudiate the substance of its own engage¬ 
ments when it has borrowed money under the au¬ 
thority which the Constitution confers. In authoriz¬ 
ing the Congress to borrow money, the Contsitution 
empowers the Congress to fix the amount to be 
borrowed and the terms of payment. By virtue of 
the power to borrow money ‘on the credit of the 
United States / the Congress is authorized to pledge 
that credit as an assurance of payment as stipu¬ 
lated, as the highest assurance the government can 
give, its plighted faith. To say that the Congress 
may withdraw or ignore that pledge is to assume 
that the Constitution contemplates a vain promise; 
a pledge having no other sanction than the pleasure 
and convenience of the pledgor. This Court has 
given no sanction to such a conception of the obliga¬ 
tions of our government. 
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The binding quality of the obligations of the 
government was considered in the Sinking Fund 
Cases, 99 U. S. 700, 718, 719, 25 L. Ed. 496. The 
question before the Court in those cases was whether 
certain action was warranted by a reservation to 
the Congress of the right to amend the charter of a 
railroad company. While the particular action was 
sustained under this right of amendment, the Court 
took occasion to state emphatically the obligatory 
character of the contracts of the United States. The 
Court said: ‘The United States are as much bound 
by their contracts as are individuals. If they re¬ 
pudiate their obligations, it is as much repudiation, 
with all the wrong and reproach that term implies, 
as it would be if the repudiator had been a State or 
a municipality or a citizen.” 

When the United States, with constitutional au¬ 
thority, makes contracts, it has rights and incurs 
responsibilities similar to those of individuals who 
are parties to such instruments. There is no differ¬ 
ence, said the Court in United States v. Bank of the 
Metropolis, 15 Pet. 377, 392, 10 L. Ed. 774, except 
that the United States cannot be sued without its 
consent. See, also, The Floyd Acceptances, 7 
Wall. 666, 675,19 L. Ed. 169; Cooks v. United States, 
91 U. S. 389, 396, 23 L. Ed. 237. In Lynch v. United 
States, 292 U. S. 571, 580, 54 S. Ct. 840, 844, 78 L. 
Ed. 1434, with respect to an attempted abrogation 
by the Act of March 20, 1933, Sec. 17, 48 Stat. 8, 11 
(38 USCA, Sec. 717) of certain outstanding war 
risk insurance policies, which were contracts of the 
United States, the Court quoted with approval the 
statement in the Sinking Fund cases, supra, and 
said: ‘Punctilious fulfillment of contractual obliga¬ 
tions is essential to the maintenance of the credit 
of public as well as private debtors. No doubt there 
was in March, 1933, great need of economy. In the 
administration of all government business economy 
had become urgent because of lessened revenues and 
the heavy obligations to be issued in the hope of re¬ 
lieving widspread distress. Congress was free to 
reduce gratuities deemed excessive. But Congress 
was without power to reduce expenditures by abro- 
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gating contractual obligations of the United States. 
To abrogate contracts, in the attempt to lessen gov¬ 
ernment expenditure, would be not the practice of 
economy, but an act of repudiation.’ 

The argument in favor of the Joint Resolution, 
as applied to government bonds, is in substance that 
the government cannot bv contract restrict the ex- 
ercise of a sovereign power. But the right to make 
binding obligations is a competence attaching to 
sovereignty. In the United States, sovereignty re¬ 
sides in the people who act through the organs 
established by the Constitution. Chisholm v. Geor¬ 
gia, 2 Dali. 419, 471, 1 L. Ed. 440; Penhallow v. 
Doane’s Administrators, 3 Dali. 54, 93, 1 L. Ed. 507; 
McCulloch v. Maryland, 4 Wheat. 316, 404, 405, 4 
L. Ed. 579; Yick Wo v. Hopkins, 118 U. S. 356, 370, 
6 S. Ct. 1064, 30 L. Ed. 220. The Congress as the 
instrumentality of sovereignty is endowed with cer- 
tain powers to be exerted on behalf of the people in 
the manner and with the effect the Constitution or¬ 
dains. The Congress cannot invoke the sovereign 
power of the people to override their will as thus 
declared. The powers conferred upon the Congress 
are harmonious. The Constitution gives to the Con¬ 
gress the power to borrow money on the credit of 
the United States, an unqualified power, a power 
vital to the government, upon which in an extremity 
its very life may depend. The binding quality of 
the promise of the United States is of the essence 
of the credit which is so pledged. Having this 
power to authorize the issue of definite obligations 
for the payment of money borrowed, the Congress 
has not been vested with authority to alter or de- 
strov those obligations. The fact that the United 
States may not be sued without its consent is a mat¬ 
ter of procedure which does not affect the legal and 
binding character of its contracts. While the Con¬ 
gress is under no duty to provide remedies through 
the courts, the contractual obligation still exists, 
and, despite infirmities of procedure, remains bind¬ 
ing upon the conscience of the sovereign. Lynch v. 
United States, supra, pages 580, 582, of 292 U. S. 
54 S. Ct. 840. 
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The Fourteenth Amendment, in its fourth sec¬ 
tion, explicitly declares: ‘The validity of the public 
debt of the United States, authorized by law, * * * 
shall not be questioned. ’ While this provision was 
undoubtedly inspired by the desire to put beyond 
question the obligations of the government issued 
during the Civil War, its language indicates a 
broader connotation. We regard it as confirmatory 

O m/ 

of a fundamental principle which applies as well to 
government bonds in question, and to others duly 
authorized bv the Congress, as to those issued be- 
fore the amendment was adopted. Nor can we per¬ 
ceive any reason for not considering the expres¬ 
sion ‘the validity of the public debt’ as embracing 
whatever concerns the integrity of the public obli¬ 
gations. 

We conclude that the Joint Resolution of June 5, 
1933, in so far as it attempted to override the obli¬ 
gation created by the bond in suit, went beyond the 
congressional power.” 

In regard to the question of damages, the court said: 

“In this view of the binding quality of the Gov¬ 
ernment’s obligations, we come to the question as to 
the plaintiff’s right to recover damages. That is a 
distinct question. Because the Government is not at 
liberty to alter or repudiate its obligations, it does 
not follow that the claim advanced by the plaintiff 
should be sustained. The action is for breach of 
contract. As a remedy for breach, plaintiff can 
recover no more than the loss he has suffered and 
of which he may rightfully complain. He is not en¬ 
titled to be enriched, * * * The question is 

whether he has shown damage to that extent, or any 
actual damage, as the Court of Claims has no au¬ 
thority to entertain an action for nominal damages. 
#***>> 


(Points and Authorities, 48, 70-72.) 
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Constitution Supreme Law. 

The Constitution of the United States is not only the 
supreme law of the land, but is supreme over all of the 
departments of the national government and while it con¬ 
fers upon the executive department all of the executive 
power, the President must take care that the laws be faith¬ 
fully executed, and in giving such executive power to the 
executive, it is not deemed to extend to the making of any 
rule or regulation that would subvert, extend, modify, or 
repeal an Act of Congress. The President has no constitu¬ 
tional power to repeal an Act of Congress. (Points and 
Authorities, 36-51, 63, 65-69.) 

Article VI of the United States Constitution says: 

‘ 4 This Constitution, and the Laws of the United 
States which shall be made in Pursuance thereof; 
and all Treaties made, or which shall be made, 
under the Authority of the United States, shall be 
the supreme Law of the Land.” 

Rights Given and Guaranteed by United States 

Constitution. 

The Constitution of the United States provides that no 
person shall be deprived of rights, liberty, or property 
without due process of law; nor shall private property be 
taken for public use without just compensation; that the 
validity of the public debt of the United States, authorized 
by law, shall not be questioned; that no Bill of Attainder 

i 

or ex post facto laws shall be passed by Congress; that 
Congress shall have the power to borrow money on the 
credit of the Lmited States; and that Congress shall have 
the power to coin money, and regulate the value thereof. 
(Points and Authorities, 39-42, 44.) 

All of the Acts of Congress referred to in the “ Points 
and Authorities” above, in relation to government obli- 
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gations, Fourth Liberty bonds were declared in Perry v. 
The United States , supra to be beyond the power of Con¬ 
gress ; therefore, that they were unconstitutional and void, 
and the proclamations and orders of the President and or¬ 
ders of the Secretary of the Treasury, issued under and by 
authority of such Acts of Congress necessarily must be null 
and void because it would be impossible for Congress to 
give a power or a right that it does not have. So it de¬ 
volves upon the United States to repay the claimant’s tes¬ 
tator in kind; that is, as set forth in the original Act 
authorizing the issuance of the bonds in this suit and it is 
obligatory upon the appellees to so perform that duty be¬ 
cause the Acts of Congress under any by authority of which 
the bonds in suit were issued, provide that they shall be paid 
in kind and the proper method to compel the performance of 
that ministerial duty obligatory upon the appellees is by a 
suit for mandate. 

The appellees have no discretion in this duty because 
the Acts authorizing the bonds in this suit were definitely 
prescribed by Congress, and the terms of the bonds are 
explicit and conclusive. In the event that the executive 
officers of the government, appellees, fail and refuse to pay 
the bonds in this suit, it is a repudiation of the bonds. If 
the appellees, contrary to the definitely prescribed laws of 
Congress, and the explicit terms of the bonds, refuse to pay 
the bonds in this suit as required by the law and by the 
Constitution of the United States, then appellees would 
have the power to totally refuse payment of the bonds; or, 
if they wish to be generous, they could pay double the 
amount of the bonds. 

As the Supreme Court of the United States in Perry v. 
United States has held that the Acts of Congress herein 
referred to, the proclamations and orders of the President, 
and the orders of the Secretary of the Treasury in so far 
as they relate to government obligations, that is to say, 
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Fourth Liberty Ronds, were beyond the power of Congress 
and therefore unconstitutional and void, it would require 
the payment of bonds as stipulated in the bonds and as re¬ 
quired by the specific Acts authorizing such bonds. If 
these acts are unconstitutional as in relation to government 
obligations, then they must be totallv void and of no effect 
in so far as government obligations are concerned. Then 
all of the acts, proclamations, and orders heretofore re¬ 
ferred to would be void and of no effect and the Secretary 
of the Treasure’s order that all gold be delivered to the 
United States Treasurer if that gold were given in pay¬ 
ment of government obligations would likewise be void and 
of no effect; consequently, as decided by the Supreme Court 
of the United States that these acts, proclamations, and 
orders are beyond the power of Congress in relation to 
government obligations, that is the bonds in this suit, such 
acts, proclamations and orders would be entirely ineffective 
as against depriving a citizen and a creditor of the United 
States, the appellant herein, from disposing of the gold, 
that would be paid, in any manner in which he saw fit. 
Therefore, a decree entered against the appellees herein 
ordering them to pay the bonds in accordance with the law's 
under which tliev were authorized and issued would not be 


nugatorv and of no effect. 

The complainant in this action alleges and the motion 
of the appellees to dismiss, admitting all matters well 
pleaded, admits that the appellees have in their possession 
and under their authority and control sufficient gold dollars 
of the weight and fineness necessary to pay said bonds, in 
accordance with the terms thereof, and that tliev have in 
their possession and under their authority and control suffi¬ 
cient gold and the ability to make the dollars required to 
pay the bonds in this action as required by the law. 
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The written Constitution of the United States has time 
and again been held by the Supreme Court of the United 
States to be the supreme law of the land; hence the police 
power, which is inherent in every government, must be sub¬ 
servient to the written Constitution because if the police 
power were not subservient to the written Constitution, 
then either, first, the written Constitution and the police 
power would be equally the supreme law of the land; or the 
police power would be the supreme law of the land and the 
Constitution surservient to it. So since the government of 
the United States is a constitutional government, the su¬ 
preme powers of which are set forth in its written Consti¬ 
tution, the police power must be held as subservient to that 
written Constitution. (Points and Authorities, 73.) 

CONCLUSION. 


Appellant, in accordance with the authorities cited, 
asserts: 

(1) that the jurisdiction of the Supreme Court of the 
United States for the district of Columbia gives that Court 
power to entertain an action such as this present action 
and grant the relief prayed for; 

(2) that this is not a suit against the United States, but 
that it is brought bv the consent of the United States; 

(3) that this suit is not one for a specific performance, 
but is a suit purely for mandamus; 

(4) that the complaint sets forth a proper cause of action 
against appellees; 

(5) that under the Constitution of the United States 
and under the laws of Congress, the relief prayed for by 
appellant is not prohibited; 

(6) that under the allegations of the complaint, as ad¬ 
mitted by the appellees’ motion for dismissal, the relief 
prayed for is not impossible of execution; 


58 


(7) that as all of the Acts of Congress and the proclama¬ 
tions and orders issued thereunder, referring to govern¬ 
ment obligations, have been declared to be beyond the power 
of Congress, thus making them null and void in relation 
to government obligations, a judgment rendered giving the 
relief prayed for by appellant would not be nugatory, and 
could be enforced; 

(8) that pursuant to the decision in the case of Perry v. 
United States , supra , the appellant positively has no ade¬ 
quate remedy against the United States in the United States 
Court of Claims or by action against the United States 
under the “Tucker” Act. 

Appellant further asserts that the District Court of the 
United States for the District of Columbia for the reasons 
set forth in appellant’s assignment of errors (R. 14-20) 
and each of them, separately and severally, erred in dis¬ 
missing appellant’s cause of action in that Court. 

Wherefore appellant: respectfully submits that this 
Honorable Court should reverse the holding of the District 
Court of the United States for the District of Columbia, 
and that it remand this cause of action back to said Court 
with an order ordering and directing said Court, the Dis¬ 
trict Court of the United States for the District of Columbia, 
to reinstate and redocket said cause. 

, (Executor of the Estate of 
W. Ogdon, Deceased . 

Filed by John Ogden, Executor 
of the Estate of James W. 

Ogdon, Deceased, in proper 
person, October 17, 1936. 
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In the United States Court of Appeals 
for the District of Columbia 

October Term 
No. 6783 


John Ogden, Executor of the Estate of James 
W. Ogdon, Deceased, appellant 

v. 

Henry Morgenthau, Jr., Secretary of the Treas¬ 
ury of the United States of America, and 
William A. Julian, Treasurer of the United 
States of America, appellees 


BRIEF FOR APPELLEES 


STATEMENT OF THE CASE 

The appellant is the executor of the estate of 
James W. Ogdon, and in that capacity is the 
owner of six Fourth Liberty Loan bonds aggre¬ 
gating $6,000 in face amount (R. 1, 2). These 
bonds, “lawfully and in accordance with the terms” 
thereof, were called for redemption on and prior to 
October 15, 1935 (R. 3). The appellant alleges 
that thereafter he presented each of said bonds to 

the appellees and demanded their payment in gold 

(i) 


dollars of the former standard of weight and fine¬ 
ness, and that this demand was refused (R. 3). 
The action below was brought in equity nominally 
against Henry Morgenthau, Jr., Secretary of the 
Treasury of the United States, and William A. 
Julian, Treasurer of the United States, to compel 
them to pay to the appellant $6,000 “in gold dollars 
of the United States of America” each containing 
“twenty-five and eight tenths (25.8) grains of gold 
nine tenths (.9) fine or pure” (R. 6, 7). The 
appellees filed a motion to dismiss primarily upon 
the ground that the suit was in substance and effect 
a suit against the United States (R. 12). This 
motion to dismiss was granted (R. 13). 

QUESTION PRESENTED 

Whether the District Court of the United States 

for the District of Columbia has jurisdiction to 

entertain a suit in equity against the Secretary of 

the Treasury of the United States and the Treas- 
•> 

urer of the United States to compel said officials 
to pay the appellant, out of the Treasury of the 
United States, gold dollars each containing 25.8 
grains of gold .9 fine, for Liberty Bond obligations 
of the United States. 

ARGUMENT 

Preliminary statement 

An examination of the Bill of Complaint and the 
brief of the appellant shows that the appellant 


has admitted himself out of court. In his brief 
the appellant states (p. 40) : 

This action is not a suit for specific per¬ 
formance, but is purely an action for man¬ 
damus as prayed for in the complaint. In 
a suit for specific performance, being an 
action in equity, all of the interested parties 
must be made parties to the action. In this 
action the United States is not made a 
party, so if this was a suit for specific per¬ 
formance, the United States would have to 
be a party for it is a party in interest. 

When the appellant asserts that this is purely an 

% 

action for mandamus he is obviously in error be- 
cause this is a suit instituted in equity and not in 
law (R. 1). It is the Government’s contention 
that as a suit for specific performance by manda¬ 
tory injunction (or even as a suit for a writ of 
mandamus), this action is in effect a suit against 
the United States. This the appellant has con¬ 
ceded by his statement that in an equity action the 
United States must be joined as “a party in 
interest.” 

Although the appellees might well rest their case 
solely upon this admission, they will, nevertheless, 
hereafter show that in the light of well established 
legal principles, this suit is in effect a suit against 
the United States, and therefore beyond the equity 
jurisdiction of the lower court. 
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I 

This suit is in effect a suit against the United States 

The law is well settled that the United States 
can not be sued without its consent, Turner v. 
United States, 248 U. S. 354; Perry v. United 
States, 294 U. S. 330; and that it can be sued only 
in such courts and on such conditions as it may 
see fit to permit, United States v. Babcock, 250 U. S. 
328; Schillenger v. United States, 155 U. S. 163. 

While these suits are nominally against the Sec¬ 
retary of the Treasury and the Treasurer of the 
United States, the question of whether the United 
States is a party to a controversy is determined 
by the effect of the decree which is prayed for, and 
not by the nominal parties on the record. As stated 
in Minnesota v. Hitchcock, 185 U. S. 373, 387, and 
quoted with approval in Oregon v. Hitchcock, 202 
U. S. 60, 69: 

The question whether the United States is 
a party to a controversy is not determined 
by the merely nominal party on the record, 
but by the question of the effect of the judg¬ 
ment or decree which can be entered. 

More recently this same principle has been re¬ 
iterated and supported by authorities in Trans¬ 
continental & Western Air v. Farley, 71 F. (2d) 
288,290 (C. C. A. 2d 1934); cert. den. 293 U. S. 603. 

At the outset, we must consider an initial 
inquiry, and that is whether this suit is one 
against the United States. If the interest 


of the United States is substantially af¬ 
fected, the suit cannot be maintained, since 
the United States cannot be made a party 
to such a suit without its consent. U. S. ex 
rel. Goldberg v. Daniels, 231 U. S. 219, 34 
S. Ct. 84, 58 L. Ed. 191. The determinative 
factor is the effect of the judgment. Lou¬ 
isiana v. McAdoo, 234 U. S. 627, 34 S. Ct. 
938, 58 L. Ed. 1506. Even though the 
United States is not joined as a formal 
party defendant, if its interests is so di¬ 
rectly involved that it is the real party in 
interest and any relief that might be given 
in such a suit will operate against the sov¬ 
ereign, it is an indispensable party, and the 
suit cannot be maintained. Morrison v. 
Work, 266 U. S. 481, 45 S. Ct. 149, 69 L. Ed. 
394; Wells v. Roper, 246 U. S. 335, 38 S. 
Ct. 317, 62 L. Ed. 755; International Postal 
Supply Co. v. Bruce, 194 U. S. 601, 24 S. 
Ct. 820, 48 L. Ed. 1134; Belknap v. Schild, 
161 U. S. 10,16 S. Ct. 443,40 L. Ed. 599. 

To the very same effect is the decision of this 

Court in Boeing Air Transport v. Farley, 75 P. 

(2d) 765, 768; cert. den. 294 U. S. 728. 

The mere fact that they (suits) are brought 
against James A. Farley, individually, is of 
little concern, since “the question whether 
the United States is a party to a controversy 
is not determined by the merely nominal 
party on the record but by the question of 
the effect of the judgment or decree which 
can be entered. 7 ’ Minnesota v. Hitchcock, 
185 U. S. 373. 


In Louisiana v. Jumel, 107 U. S. 711 (1882), it 
appeared that the State of Louisiana had issued 
^bonds in 1874 and had contracted to levy and col¬ 
lect a specified annual tax to pay the interest 
charges and principal. In 1880 a new constitution 
went into effect which provided that all coupons 
falling due on January 1, 1880, were not to be 
paid and that any taxes collected to meet these 
obligations were to be transferred to defray the ex¬ 
penses of the State government. A mandamus 
action was brought to compel certain State offi¬ 
cials to apply the tax monies to the payment of the 
coupons. The court held that this was a suit 
against the Government and in the absence of con¬ 
sent had to be dismissed. “We have no doubt”, 
said the court (p. 719, 721), “it was the intention 
of the State of Louisiana to enter into a formal 
contract with each and everv holder of bonds so 
issued under the Act of 1874 * * * The question 
then is whether the contract can be enforced 
* by coercing the agents and officers of the 
State, whose authority has been withdrawn in 
violation of* the contract, without the State itself 
in its political capacity being a party to the pro¬ 
ceedings.” The court’s opinion continues: 

The relief asked will require the officers 
against whom the process is issued to act 
contrary to the positive orders of the su¬ 
preme political power of the State, whose 
creatures they are, and to which they are 
ultimately responsible in law for what they 


do. They must use the public money in the 
treasury and under their official control in 
one way, when the supreme power has di¬ 
rected them to use it in another, and they 
must raise more money by taxation when 
the same power has declared that it shall 

not be done (p. 721). 

* * * * * 

So that the remedy sought implies power 
in the judiciary to compel the State to abide 
by and perform its contracts for the pay¬ 
ment of money, not be rendering and en¬ 
forcing a judgment in the ordinary form of 
judicial procedure, but by assuming the con¬ 
trol of the administration of the fiscal 
affairs of the State to the extent that may 
be necessary to accomplish the end in view 
(p. 722). 

* * * * * 

It needs no argument to show that the 
political power cannot be thus ousted of its 
jurisdiction and the judiciary set in its 
place. When a State submits itself, with¬ 
out reservation, to the jurisdiction of a court 
in a particular case, that jurisdiction may 
be used to give full effect to what the State 
has bv its act of submission allowed to be 
done; and if the law permits coercion of 
the public officers to enforce any judgment 
that mav be rendered, then such coercion 
may be employed for that purpose. But 
this is very far from authorizing the courts, 
when a State cannot be sued, to set up its 
jurisdiction over the officers in charge of the 
public moneys, so as to control them as 
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against the political power in their admin¬ 
istration of the* finances of the State (p. 727, 
728). 

In Hagood v. Southern, 117 U. S. 52 (1886), 
a similar problem arose and received a similar 
answer. The State of South Carolina issued cer¬ 
tain certificates of indebtedness wherein it was pro¬ 
vided that thev were to be received in pavment of 
all taxes. Subsequently an act was passed for¬ 
bidding any State officer to accept payment of taxes 
in these certificates. An action was brought in 
which the court was asked to require the county 
treasurers of the State to receive such certificates 


in tender of taxes due to the State. 


The court said 


(p. 67, 68) 


These suits are accurately described as 

* 

bills for the specific performance of a con¬ 
tract between the complainants and the State 
of South Carolina, who are the only parties 
to it. But to these bills the State is not in 
name made a party defendant, though leave 
is given to it to become such, if it chooses; 
and, except with that consent, it could not 
be brought before the court and be made to 
appear and defend. And yet it is the actual 
party to the alleged contract the perform¬ 
ance of which is decreed, the one required 
to perform the decree, and the only party 
by whom it can be performed. Though not 
nominally a party to the record, it is the 
real and only party in interest, the nominal 
defendants being the officers and agents of 


the State, having no personal interest in 
the subject-matter of the suit, and defend¬ 
ing only as representing the State. And 
the things required by the decrees to be done 
and performed by them are the very things 
which, when done and performed, constitute 
a performance of the alleged contract by 

the State. The State is not onlv the real 

%/ 

party to the controversy, but the real party 
against which relief is sought by the suit, and 
the suit is, therefore, substantially within 
the prohibition of the Xlth amendment to 
the Constitution of the United States, which 
declares that “the judicial power of the 
United States shall not be construed to 
extend to any suit in law or equity com¬ 
menced or prosecuted against one of the 
United States by citizens of another State, 
or by citizens or subjects of any foreign 
State.” 

In the case of In re Ayers, 123 U. S. 443, 502 
(1887), the Court reiterated this principle: 

The present case stands upon a footing 
altogether different. Admitting all that is 
claimed on the part of the complainants, 
as to the breach of its contract on the part 
of the State of Virginia by the acts of its 
General Assembly referred to in the bill of 
complaint, there is nevertheless no founda¬ 
tion in law for the relief asked. For a 
breach of its contract by the State, it is con¬ 
ceded there is no remedy by suit against the 
State itself. This results from the 11th 


Amendment to the Constitution, which se¬ 
cures to the State immunity from suit bv 

■V V 

individual citizens of other States or aliens. 
This immunity includes not only direct ac- 

V * 

tions for damages for the breach of the con¬ 
tract brought against the State by name, but 
all other actions and suits against it, whether 
at law or in equity. A bill in equity for the 
specific performance of the contract against 

the State bv name, it is admitted could not 
•/ 

be brought. In Hagood v. Southern, 117 
U. S. 52, it was decided that in such a bill, 
where the State was not nominally a party 
to the record, brought against its officers and 
agents, having no personal interest in the 
subject matter of the suit, and defending 
only as representing the State, where “the 
things required by the decree to be done and 
performed by them are the very things 
which, when done and performed, constitute 
a performance of the alleged contract by 
the State”, the court was without jurisdic¬ 
tion, because it was a suit against a State. 

Applying these decisions to the facts in this case 
we must inevitably conclude that this suit is in 
effect a suit against the United States. The appel¬ 
lant is the owner of Liberty Bond obligations of the 
United States. He does not allege that there has 
been issued to him a federal license to hold gold 
coin, but nevertheless, he seeks, in direct opposition 
and contrary to Congressional prohibitions, the 
payment of the bonds in gold coin of the former 


standard of weight and fineness. Section 5 of the 
Gold Reserve Act of 1934, 48 Stat. 337, 340, pro¬ 
vides that “no gold shall hereafter be coined and 
no gold coin shall hereafter be paid- out or deliv¬ 
ered bv the United States.” See also Public Res- 
%/ 

olution No. 10, 73d Congress, 48 Stat. 112. Accord¬ 
ingly, Congress has given “positive orders” to the 
appellees not to pay out gold coin. Therefore, if 
the decree prayed for by the appellant were en¬ 
tered, it would be requiring the performance of the 
very things which the appellant asserts the United 
States is obliged to do under its contract. He seeks 
specific performance of that contract. It must be 
api^arent, therefore, that the United States alone is 
the real and substantial defendant in this case. 

This suit is no more than an attempt to move 
the sovereign through its officers. It is in addition 
an attempt to employ the judicial process to reach 
and to control property of the United States. 
What is sought herein is an order directing the 
Secretary of the Treasury of the United States 
and the Treasurer of the United States to pay out 
that which is, and necessarily must be, the sole 
property of the United States. That a suit which 
involves property of the United States is to be 
considered as a suit against the United States is 
strikingly brought out in Gold!)erg v. Daniels, 231 
U. S. 218 (1913). In that case it appeared that 
a cruiser had been stricken from the Naval regis¬ 
ter, and Daniels, as Secretary of the Navy, adver- 
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tised for bids. Petitioner bid more than the ap¬ 
praised value, sending in a certified check. 
Petitioner’s bid was highest. Daniels refused to 
turn the vessel over to petitioner, but instead 
loaned it to the State of Oregon for state purposes. 
This Court held that the Secretary’s discretion was 
not ended, by receipt and opening of the bids, even 
though they satisfied all conditions, and the Su¬ 
preme Court in its opinion saw “no sufficient rea¬ 
son for throwing doubt upon the premises for the 
decision”, but added (p. 221, 222) : 

* * * there is another that comes earlier 

in point of logic. The United States is the 
owner in possession of the vessel. It can¬ 
not be interfered with behind its back, and, 
as it caimot be made a party, the suit must 
fail ( Belknap v. Schild, 161 U. S. 10; Inter¬ 
national Postal Supply Co. v. Bruce, 194 
U. S. 601-606; Oregon v. Hitchcock, 202 
U. S. 60, 69; Naganab v. Hitchcock, 202 
U. S. 473). 

In Belknap v. Schild (1896), 161 U. S. 10, an in¬ 
junction was sought against the Commandant of 
the Navy Yard to prevent the use of caisson gates 
in a drydock, which infringed plaintiff’s patent 
rights. The gates were the property of the United 
States, and in the possession of the United States. 
The Supreme Court held: 

The United States, however, like all sov¬ 
ereigns cannot be impleaded in a judicial 
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tribunal, except so far as they have con¬ 
sented to be sued (p. 16). 

***** 

It necessarily follows that, unless ex¬ 
pressly permitted by act of Congress, no 
injunction can be granted against the 
United States. United States v. McLemore, 
4 How. 286; Hill v. United States, 9 How. 
386; Case v. Terrell, 11 Wall. 199 (p. 17). 
***** 

But no injunction can be issued against 
officers of a State, to restrain or control 
the use of property already in the possession 
of the State, or money in its treasury when 
the suit is commenced; or to compel the State 
to perform its obligations, or where the State 
has otherwise such an interest in the object 
of the suit as to be a necessary party. 
Louisiana v. Jumel, and Elliott Wiltz, 107 
U. S. 711, 720-728; Cunningham v. Macon 
<Sc Brunswick Railroad, 109 U. S. 446; 454r- 
457; Hagood v. Sothern, 117 U. S. 52, 70; 
In re Ayers, 123 U. S. 443; North Carolina 
v. Temple, 134 U. S. 22; McGahey v. Vir¬ 
ginia, 135 U. S. 662, 684 (p. 18, 19). 

In the light of these decisions it cannot be dis¬ 
puted that this suit must be considered to be in 
effect a suit against the United States. It is a 
suit against the United States not only because it 
attempts to compel the specific performance of an 
alleged contract, but also because it attempts to 
reach and to control the very property of the United 
States. 
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II 

General principles of equity jurisdiction require the dis¬ 
missal of this suit 

Although it is unnecessary to go further than to 
show that the instant suit must be dismissed be¬ 
cause it is a suit against the United States, it may 
be well to briefly note that there are other reasons 
of a compelling nature which foreclose entry of 
the decree prayed for by the appellant. 

First, it may be “noted that what has been re¬ 
quested by the appellant is a decree for the specific 
performance of a contract to pay money. Such a 
decree, it has been held, may not be entered by a 
court of equity, and this is true even where gold 
coin is specified as the medium of payment. In 
Howe v. Nickerson, 96 Mass. 400, 406, the court 
stated, and applied this principle as follows: 

Equity will not decree specific performance 
of a contract or award for the unconditional 
payment of a fixed sum of money, when the 
same sum can be recovered bv action at law. 
3 P. W. 190, note to Hall v. Hardy; Jones v. 
Boston Mill Corporation, 4 Pick. 511, 512; 
Story v. Norwich & Worcester Railroad, 
24 Conn. 114. It has been argued that in 
this case the remedy at law is not adequate 
and complete, because the judgment at law 
must be limited to the number of dollars and 
cents specified in the award, and might be 
satisfied by payment in any kind of money. 
But such limitation of the remedy is not 


caused by any inferiority of the powers of 
a court of common law to those of a court 
of equity, but by the want of power in any 
court, in ordering payment of a debt for a 
fixed sum of money, to discriminate between 
two kinds of money which the legislative 
authority has declared to be equivalent for 
the purpose of paying such debts. This 
being a debt for a definite sum of money, 
neither a court of law nor a court of equity 
can enforce the payment of a greater sum, 
or narrow the limits, lawfully prescribed by 
Congress, of the medium in which it may be 
satisfied. 

See also Raton Water Works v. Raton, 174 U. S. 
360. 

Second, it may be noted that although this is a 
suit in equity the appellant has not shown that the 
alleged wrong is one that cannot be adequately 
compensated in damages. To the contrary the Su¬ 
preme Court has already decided in Perry v. 
United States, 294 U. S. 330, 357, that the payment 
of Liberty Bonds at par in legal tender currency 
other than gold coin is, in the absence of special 
circumstances, the equivalent of payment in gold 
coin. The appellant’s suit, therefore, falls within 
the limitation expressed by this Court in Dante v. 
Hutchins, 49 App. D. C. 348, 350, as follows: 

Unquestionably equity will decree in specie 
works of art, curiosities, antiques, heir¬ 
looms, etc., which are incapable of dupli¬ 
cation, or things for which the owner has a 
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personal attachment. But the party thus 
invoking equitable relief must be able to 
show that his loss could not be adequately 
compensated in damages. 

CONCLUSION 

It is, therefore, respectfully submitted that the 
judgment of the court below should be affirmed. 
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IN THE 


United States Court of Appeals for the 

District of Columbia 

January Term. 


No. 6783 


John Ogden, Executor of the Estate of 
James W. Ogdon, Deceased, 

Appellant , 
v . 

Henry Morgenthau, Jr., Secretary of 
the Treasury of the United States of 
America, and William A. Julian, 
Treasurer of the United States of 
America, 

Appellees. 


Appeal from the District Court of the United States 

For the District of Columbia. 


REPLY BRIEF OF APPELLANT. 

CONTENTION OF APPELLEES. 

The contention of appellees is that there is only one 
question presented in this case, and quoting from their 
brief, that question is as follows: 
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“Whether the District Court of the United States 
for the District of Columbia has jurisdiction to 
entertain a suit in equity against the Secretary of 
the Treasury of the United States and the Treasurer 
of the United States to compel said officials to pay 
the appellant, out of the Treasury of the United 
States, gold dollars each containing 25.8 grains of 
gold .9 fine, for Liberty Bond obligations of the 
United States.” 

The appelleees, in their brief, also present for the court’s 
consideration, and contend that the motion of appellees for 
dismissal of this cause in the District Court of the United 
States for the District of Columbia should be sustained, 
for these reasons, as follows: 

1. That this action for a writ of mandamus was 
brought on the equity side instead of the law side 
of the court. 

2. That the government of the United States is 
the real party in interest and the party against 
which the decree would be effective and the action is 
brought without its consent. 

3. That this cause is one asking a decree for 
specific performance of a contract to pay money. 

4. That appellant has not shown that the alleged 
wrong cannot be compensated in damages. 

5. That the appellant can not lawfully possess 
any gold that would be paid to him. 

6. That the appellees, by an act of Congress, 
are prohibited from coining gold coinage, and pay¬ 
ing it out. 
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ADDITIONAL POINTS AND AUTHORITIES. 

1 . 

One who seeks the aid of the court in obtaining this 
remedy, an order of mandamus, must come into court with 
clean hands. 

38 C. J. 574; 

Bashore v. Superior Court, 152 Cal. 1, 4; 

Turner v. Fisher, 222 U. S. 204, 209, 56 L. ed. 165. 

2 . 

A suit for mandamus may properly be maintained on 
the equity side of the court. 

American Sanitary Loch Co . v. Ft. Shelby Hotel 
Corp., Cause No. 2976, in Equity, United States 
District Court for the Eastern District of 
Michigan ; 

Lacey et al. v. State Banking Board et al., 118 
Texas 91. 

Chumasero v . Potts, 2 Mont. 242. 

3. 

In any case where it shall appear that an action at law 
should have been brought in equity or a suit in equity 
should have been brought at law, the judge presiding at 
the special term, circuit or equity as the case may be, shall 
order such case to be transferred to such other special 
term accordingly, whereupon, such amendment shall be 
made in the pleadings as may be necessary to make them 
conform to the proper practice. 

The Code of the District of Columbia complete to 
March 4, 1929. Title 24, Sec. 14, September 3, 
1920. 



If a cause of action is erroneously brought as an action 
in equity, when it should have been brought as an action 
at law, it is not ground for dismissal of the action, but the 
cause shall be transferred by the court to the proper side 
of the court. 

Rule 22, Rules of Practice for the Courts of Equity 
of the U. S. promulgated by the Supreme Court 
Nov. 4, 1912, with amendments to Mar. 15, 
1928. (28 U. S. C. A., p. 16.) 

5. 

In case any United States Court shall find that a suit at 
law should have been brought in equity or a suit in equity 
should have been brought at law, the court shall order any 
amendments to the pleadings which may be necessary to 
conform them to the proper practice. Any party to the 
suit shall have the right, at any stage of the cause, to 
amend his pleadings so as to obviate the objection that a 
suit was not brought on the right side of the court. The 
cause shall proceed and be determined upon such amended 
pleadings. All testimony taken before such amendment, 
if preserved, shall stand as testimony in the cause with like 
effect as if the pleadings had been originally in the amended 
form. 

28 U. S. C. A. 461, Sec. 397 (Judicial Code 274a), 
Mar. 3, 1915, 38 Stat. 956. 

6 . 

The transfer of a case from the equity to the law side 
of the court does not operate as the institution of a new 
action but is to be regarded as a continuation of the original 


snit and transfer to the law side of the court may be done 
though a new suit would be barred. 

Adams v. Jones, 11 Fed. (2) 759, 271 U. S. 1151; 

Friederichsen v. Renard, 247 U. S. 207, 62 Law Ed. 
1075 (reversing 231 Fed. 882); 

Webb v . Southern R. Co., 235 F. 578, 593, 594. 

7. 

Under the Act of Mar. 3,1915 (38 Stat. 956), and Equity 
Rules 22 and 23, either the trial or the Appellate Court 
may transfer to the law side of the court, a suit improperly 
brought in Equity. 

Twist v. Prairie Oil & Gas Co., 274 U. S. 684, 71 
L. Ed. 1297,1301. 

Dist. of Col. v. Washington Terminal Co., 17 App. 
D. C. 571. 

8 . 

The Supreme Court of the United States in reversing 
a case, may remand the case back to a lower court with 
instructions to carry out the order or orders of such 
Supreme Court. 

Stanley v. Schwably, 40 L. ed. 960. 

Baltimore & Ohio R. Co. et al. v. United States 
et al., 73 L. ed. page 954. 

9. 

Under the code of practice for the District of Columbia 
the pleading required of the defendant in a suit for man¬ 
damus is to file an answer to such petition, fully setting 


forth all of the defenses upon which he intends to rely in 
resisting such cause of action. 

Code of the District of Columbia, complete to 
March 4, 1929. Title 24, Part 2, Sec. 213, 
page 334. 


10 . 

In a suit in equity the Supreme Court of the United 
States has promulgated rules of practice in such case. 
The rule applicable in an equity suit in any United States 
Court is, that the pleading to a bill of complaint in equity 
shall be either a motion to dismiss or an answer. 

Rules of Practice for Courts of Equity of the 
United States. Rule 29; 28 U. S. C. A. Secs. 721 
to 723, page 18. 


11 . 

A suit for mandamus to compel payment by an execu¬ 
tive officer, authorized by law to make payment of govern¬ 
ment obligations may be maintained even though complain¬ 
ant has a remedy at law, i. e., in the Court of Claims. 

Smith v. Jackson, 246 U. S. 33S, 62 L. Ed. 747; 

Miguel v. McCarl, 78 L. Ed. 901, 90S, 909. 

12 . 

A legislative body cannot do indirectly what they cannot 
do directly. 

Voss v. Waterloo Water Co., 71 Northeastern 208; 

People v. Wilson, 94 Northeastern 141. 

13. 

It is the duty of the Court to declare void any statute 
which violates the constitution, and such duty is not limited 
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to direct violations, but extends to and includes any inva¬ 
sion or indirection which may be practiced by the legislative 
department. 

6 R. C. L. Sec. 76, pg. 78 (many cases cited); 

Charles River Bridge v. Warner Bridge, 11 Peters 
420, 9 L. Ed. 773; 

Parker v. Otis, 187 U. S. 606, 47 L. Ed. 323. 

14 . 

Courts should not permit constitutional provisions to 
be avoided by a change in the name of an officer, or by 
organizing a fictitious corporation, or by any other pretext 
or subterfuge. 

6 R. C. L. Sec. 76, page 78 (many cases cited among 
which are the following: 

Brown v. Maryland, 12 Wheat. 419; 6 L. Ed. 678.) 

15. 

In the event an executive officer pleads the authority 
of an unconstitutional law for his failure to perform his 
duty, it will not prevent the issuing of a mandamus because 
an unconstitutional law will be treated by the court as 
null and void. 

Board of Liquidation v. McComb, 92 U. S. 531, 541. 

16. 

The Secretary of the Treasury and the Treasurer of 
the United States have authority to and are required by 
law to make gold coins of the kind and character required 
to pay off the United States obligation as set forth in 
Fourth Liberty Bonds and to pay such coins in redemption 
of such bonds. 

Perry v. United States, 79 L. Ed. 916 to 919. 
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17. 

The owner of Fourth Liberty Bonds of the United States 
may lawfully possess and lawfully dispose of, as he desire 
or elect, any gold paid to him for redemption of such bonds. 

Perry v. JJ. S., 79 L. Ed., pages 916-919. 
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ARGUMENT. 

I. 

Appellees contend that as this action was brought on the 
equity instead of the law side of the court, that this cause 
should be dismissed. 

A suit for mandamus is an extraordinary remedy and 
in the specific relief which it affords a mandamus operates 
much in the nature of a bill in chancery and has some 
analogy to a bill in equity. 

It is one of the principles of equity that a person who 
comes into that court must come in with “clean hands” 
and one who comes into a court seeking a mandamus must 
come into court with clean hands. 

In Bashore v. Superior Court, 152 Cal. 1, 4, the court 
said: 


“One who seeks the aid of the court in obtaining 
this remedy, (mandamus) (parenthesis ours) must 
come into court with clean hands. ’ 9 

A suit for mandamus being an extraordinary remedy, 
may properly be maintained on the equity side of the court. 

In Lacey et al. v. State Banking Board et al., supra, 
the court said, on page 99: 

“Before entering into the specific inquiry, it is 
well to notice a few elementary principles, ap¬ 
plicable to the determination of the right to a man¬ 
damus generally. The writ of mandamus is a legal 
writ, applicable alike in legal or equitable proceed¬ 
ings. But its issuance is more frequently determined 
upon equitable principles. Decatur v. Paulding 
(U. S.), 4 Pet. 497, 599, 10 L. ed. 559; Kuechler v. 
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Wright, 40 Tex. 600; Bradley v. McCrabb, Dollman, 
504, 38 C. J. 544, Sec. 7.” 

In Chumasero v. Potts, 2 Mont. 242, the court well said: 

4 4 When we refer to the decisions of the Supreme 
Court of the United States to determine whether or 
not a mandamus is a suit or an action at law, we 
find ourselves in considerable perplexity. In the 
case of Kendall v. United States, 12 Pet. 524, Mr. 
Justice Thompson, in delivering the opinion of the 
court, says: ‘That the proceeding on a mandamus 
in a case within the meaning of the Act of Congress 
has been too often recognized in this court to require 
any particular notice. It is an action or suit brought 
in a court of justice, asserting a right, and is prose¬ 
cuted according to the forms of judicial proceed¬ 
ings.’ The statute referred to in this, was one that 
gave the Circuit Court of the District of Columbia 
jurisdiction of all cases in law and in equity.” 

And actions for mandamus have properly been main¬ 
tained on the equity side of the court. 

In American Sanitary Loch Co. v. Fort Shelby Hotel 
Cory., supra, a suit for mandamus was filed on the equity 
side of the court and motion to dismiss filed to the bill of 
complaint. Such motion was overruled and the case not 
transferred to the equity side. 

In view of the above decisions and the fact that suits for 
mandamus have been maintained on the equity side of the 
court, appellant respectfully contends that it is proper to 
bring an action for this extraordinary writ of mandamus 
on the equity side of the court. 

Assuming that it is improper to bring an action for 
mandamus on the equity side of the court, appellant calls 
attention to the code of the District of Columbia as follows: 


“In any case where it shall appear that a suit at 
law should have been brought in equity or a suit in 
equity should have been brought at law, the judge 
presiding in the special term, circuit or equity as the 
case may be, shall order such case to be transferred 
to such other special term accordingly, whereupon, 
such amendment shall be made in the pleadings as 
may be necessary to make them conform to the 
proper practice.’ 7 

And to Rule 22 of the equity rules promulgated by the 
United States Supreme Court November 12, 1912, with 
amendment to March 15, 1928, as follows: 

“Actions at Law Erroneously Begun as Suits 
in Equity—Transfer. If at any time it appears 
that a suit commenced in equity should have been 
brought as an action on the law side of the court, 
it shall be forthwith transferred to the law side and 
be there proceeded with, with only such alterations 
in the pleadings as shall be essential.” 

While it has been held that Rule 22 above does not apply 
to actions brought in the Supreme Court of the District 
of Columbia, now known as the United States District Court 
for the District of Columbia, it shows conclusively that in 
the event an action is wrongfully brought on the equity side 
of the court that it shall be transferred to the law side 
of the court. 

However, after the time that it was held that Rule 22 
did not apply to suits brought in the United States District 
Court for the District of Columbia, an act was enacted 
which is still in force, and which is as follows: 

“In case any United States Court shall find that 
a suit at law should have been brought in equity or 
a suit in equity should have been brought at law, 
the court shall order any amendments to the plead¬ 
ings which may be necessary to conform them to the 
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proper practice. Any party to the suit shall have 
the right, at any stage of the cause, to amend his 
pleadings so as to obviate the objection that his 
suit was not brought on the right side of the court. 
The cause shall proceed and be determined upon 
such amended pleadings, all testimony taken before 
such amendment if preserved, shall stand as testi¬ 
mony in the cause with like effect, as if the pleadings 
had been originally in the amended form.” 

Under such acts above it becomes the duty of the trial, 
appellate, or even the Supreme Court, if in its discretion it 
believes that this action should be transferred to the law 
side of the court, to order this cause transferred to the 
law side and so it has been decided by the court. 

In the case of Friederichsen v. Renard, supra , at page 
1083, the court said: 

“It is settled upon reason and authority that the 
conversion of a suit in equity into an action at law 
or vice versa , is not alone sufficient to constitute 
the beginning of a new action and that with respect 
to the statute of limitations, it is a mere incident in 
the progress of the original suit.” 

And in the case of Adams v. Jones , supra , at page 760, 
the court said: 

“The conclusion is that the case should be trans¬ 
ferred to the law side of the docket for trial. This 
may be done, although a new suit would be barred.” 

Also in the case of Tivist v. Prairie Oil and Gas Com - 
pany, supra , page 1301, the court said: 

“Formerly, if a plaintiff in a Federal Court sued 
in equity, and the objection that there was a plain, 
adequate and complete remedy at law, was sustained, 
the bill was necessarily dismissed. Curriden v. Mid - 
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dleton (Dist. Col., 1914), 232 U. S. 633; 34 S. Ct. 458; 
58 L. ed. 765. And ordinarily the dismissal was 
required to be without prejudice to an action at law. 
• * * Now under the Act of March 3,1915, C. 90, 

Sec. 274a, 38 Stat. 956 and equity rules 22 and 23, 
if the suit was improperly brought in equity, either 
the trial court or the appellate court may transfer 
the case to the law side.” 

And in the case of Webb v. Southern R. Co., supra, at 
pages 593 and 594, the court said: 

“The paramount idea carried in the act” (March 
3, 1915) “is that courts are established and main¬ 
tained for the administration of justice, and not to 
furnish a forum chiefly for the exhibition of the 
skill of intellectual gladiators—sometimes forgetful 
of the rights of the parties litigant to have justice 
administered. So this act, just referred to, provides 
that if a party has brought his suit at law, whereas 
it should have been in equity, or vice versa, the cause 
may, upon application, be transferred to the proper 
side of the docket, law or equity, as the case may be, 
the pleadings properly reformed, and the cause pro¬ 
ceeded with. Thus the delay or injustice which the 
courts were compelled to cause in numerous in¬ 
stances * * * and many other cases can be 

avoided.” (Above parenthesis ours.) 

In a suit improperly filed on the equity side of the court 
and dismissed for that reason and which judgment was 
affirmed upon an order remanding the case back to the 
lower court for such further proceedings, if any, as it 
might deem proper, the lower court erred in not allowing 
an amending of the complaint to transfer the cause to the 
law side of the court. 

In District of Columbia v. Washington Terminal Co., at 
pages 575 and 576, the court said: 

“It is urged that, apart from the ground upon 
which the court based its action, its refusal to con- 
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sider the motion was right because, as claimed, there 
is no authority under sec. 274a of the Judicial Code 
(38 Stat. at L. 956, chap. 90), the one on which the 
district based its motion, to grant such a motion 
after a final decree has been affirmed on appeal. 
This may be conceded; but the instant case was not 
finally disposed of, according to our construction of 
the amended mandate. In other words, this court 
through that mandate opened up the case for the 
purpose of letting in the motion we are consider¬ 
ing.’’ 

In Stanley v. Schwalby, supra, at page 970, the court 
said: 


“Judgment of the court of civil appeals reversed, 
and case remanded to that court, with instructions 
to dismiss the action as against the United States, 
and to enter judgment for the individual defendants, 
with costs.” 

In Baltimore <£ Ohio R. R. Co. et al. v. United States 
et al., 73 L. Ed., page 954, on page 956, the court said: 

“When a lower federal court refuses to give 
effect to, or misconstrues, our mandate, its action 
may be controlled by this court, either upon a new 
appeal or by writ of mandamus. Re Potts, 166 U. 
S. 263, 265, 41 L. Ed. 994, 995, 17 Sup. Ct. Rep. 520; 
Re Sanford Fork & Tool Co., 160 U. S. 247, 255, 40 L. 
Ed. 414-416,16 Sup. Ct. Rep. 291, and cases cited. It 
is well understood that this court has power to do 
all that is necessary to give effect to its judgments. 
The act authorizes this appeal.” 

In a proceeding for mandamus, the code of the District 
of Columbia has set forth the procedure of the defendant 
in such an action. The code of the District of Columbia 
complete to March 4, 1929. Title 24, Par. 2, Sec. 213, page 
334, states the following: 
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4 ‘213. Defendant’s Answer. The defendant, by 
the day named in such order, unless for cause shown 
the court shall extend the time, shall file an answer 
to such petition, fully setting forth all the defenses 
upon which he intends to rely in resisting such ap¬ 
plication, which shall be verified by his affidavit. 
(Mar. 3, 1901, 31 Stat. 1390, c. 854, sec. 1275.)” 

And the Supreme Court of the United States in its 
Equity Rules has shown what procedure must be followed 
and how the defense shall be presented to a bill in equity. 
Equity Rule 29 of such rules is as follows: 

“Rule 29. Defenses—How Presented. De¬ 
murrers and pleas are abolished. Every defense in 
point of law arising upon the face of the bill, whether 
for misjoinder, nonjoinder, or insufficiency of fact to 
constitute a valid cause of action in equity, which 
might heretofore have been made by demurrer or 
plea, shall be made by motion to dismiss or in the 
answer; and every such point of law going to the 
whole or a material part of the cause or causes of 
action stated in the bill may be called upon and 
disposed of before final hearing at the discretion of 
the court. Every defense heretofore presentable by 
plea in bar or abatement shall be made in the answer 
and may be separately heard and disposed of before 
the trial of the principal case in the discretion of the 
court. If the defendant moved to dismiss the bill or 
any part thereof, the motion may be set down for 
hearing by either party upon five days ’ notice, and, 
if it be denied, answer shall be filed within five days 
thereafter or a decree pro confesso entered.” 

To the bill of complaint in this action the appellees, 
defendants below, filed a motion to dismiss (R., 12, 13) 
which is the procedure of equity practice. 

In view of the above acts, decisions and rules, appellant 
contends, first, that this cause of action was filed on the 
proper side of the court; or second, that if this cause of 
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action was filed on the wrong side of the court, that it is 
the duty of the court or within the discretion of appellant 
or appellee to request that this cause be transferred from 
the equity side to the law side of the court and that upon 
such transfer being ordered, that it shall be a continuation 
of the original suit, with only such alterations in the plead¬ 
ings as shall be essential and that such transfer may be 
ordered by the trial, appellate or the supreme court; or, 
third, that the appellees have recognized that this action < 
was brought on the proper side of the court, (a) because 
of their failure to ask a transfer to the law side of the court; 
and (b) because instead of filing a full and complete answer 
as required by the code of the District of Columbia, they 
have filed a motion to dismiss as required by the Rules of r 
Equity practice. 

In view of all these matters above set forth, appellant 
believes, as the court did in the case of Webb v. Southern 
R. R. Cosupra, and further believes that whether this 
action is tried on either the equity or law side of the court 
would in no way be prejudicial to the rights of appellant or 
the rights of appellees. 

II. 

It is contended by appellees that this action brought 
against appellees is in fact a suit against the United States, 
brought without its consent, and although not named as < 
party in the suit, is the party against whom the decree 
would be effective. 

While it is taken as a general rule that the United States 
as a sovereign cannot be sued without its consent and that 
it can onlv be sued in such courts and on such conditions 
as it grants and permits, yet if the United States permits 
a suit to be brought against it that when it enters such 
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litigation that the United States as a government is bound 
the same and as fully as if it were an individual litigant. 
This has been so frequently held by the courts that appel¬ 
lant believes it useless to cite authorities supporting this 
statement. 

In view of the above, appellant calls to the attention of 
the court the Act of Congress as follows: 

An Act concerning the District of Columbia. 

Section 1. Be it enacted by the Senate and 
House of Representatives of the United States of 
America in Congress assembled, . . . and that 
the laws of the state of Maryland, as they now exist, 
shall be and continue in force in that part of said 
district, which was ceded by that state to the United 
States, and by them accepted as aforesaid. 

In the case of Miller v. Herbert, et al., 12 L. ed. 55 at 
page 59, the court said: 

“The statutes of Maryland in being at the cession 
of the District of Columbia were adopted as the laws 
of the County of Washington, to be there enforced 
until altered by authority of Congress, and the rights 
of persons and of property vested or existing under 
those laws, and all interpretations of those laws 
by the supreme tribunal of Maryland, became in 
like manner the rules of right within the same 
county. 

Therefore, appellant respectfully contends, that, when 
the United States acquired that part of the District of Co¬ 
lumbia from the State of Maryland, in which the city of 
Washington is now located and over which the District 
Court of the United States for the District of Columbia 
has jurisdiction, this Act became applicable and the United 
States consented thereby to the bringing of a suit against 
one of its executive officers to compel him to perform a duty 
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required of him by law or by custom; because in adopting 
the common laws of England as the laws of the District 
of Columbia, they adopted laws that recognized this right 
to compel an officer, by suit for mandamus, to perform a 
duty imposed upon him by law or custom. 

In reviewing the cases on mandamus, while they may 
be somewhat confusing, it would conclusively appear that 
actions for a mandamus in many instances have grown 
out of and been considered in suits involving the Eleventh 
Amendment to the Constitution of the United States and 
in such class of cases the question that was to be deter¬ 
mined was whether or not the United States courts could 
acquire jurisdiction in such action. It then became neces¬ 
sary in considering such question to determine whether 
the state, although not named as a party, was or was not 
in fact a party to the action and it was held in practically 
every instance, that where the duty of an official of a state 
was required by law or by custom to be performed that 
it was not such an action as would be considered an action 
against the state. The other class of cases conclusively 
shows, with rare exception, that if the duty to be performed 
by the executive officer of the state was a duty in which 
he could use discretion or his own judgment, that the state, 
although not named as a party, was a party to the action. 

Another class of actions for mandamus involved only 
suits against officials of the United States government and 
in suits of this character the question to be determined 
was whether or not the United States government was a 
party to the action, although it was not named as a party 
in the suit, and again in practically every instance where 
the duty of an official of the government was required by 
law or by custom to be performed that such an action 
would not be considered an action against the government 
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and in the cases in which the duty to be performed by such 
official was one in which he could use discretion or his 
own judgment that it was an action against the govern¬ 
ment, although the government was not named a party to 
the action. 

Illustrative of the first class of cases involving the 
Eleventh Amendment to the Constitution, the Supreme 
Court of the United States has recognized two classes of 
cases arising thereunder. Illustrating this appellant quotes 
from Pennoyer v. McConnaughy, 35 L. ed. 363, at page 365: 

“It is well settled that no action can be main¬ 
tained in any federal court by the citizens of one 
of the States against a state, without its consent, 
even though the sole object of such suit be to bring 
the State within the operation of the constitutional 
provision which provides that “no State shall pass 
any law impairing the obligation of contracts.” 
This immunity of a State from suit is absolute and 
unqualified and the constitutional provision securing 
it is not to be so construed as to place the State 
within the reach of the process of the court. Ac¬ 
cordingly, it is equally well settled that a suit against 
the officers of a State, to compel them to do the 
acts which constitute a performance by it of its 
contracts, is, in effect, a suit against the State itself. 

In the application of this latter principle two 
classes of cases have appeared in the decisions of 
this court, and it is in determining to which class 
a particular case belongs that differing views have 
been presented. 

The first class is where the suit is brought 
against the officers of the State, as representing 
the State’s action and liability, thus making it, 
though not a party to the record, the real party 
against which the judgment will so operate as to 
compel it to specifically perform its contracts. Re 
Ayres, 123 U. S. 443 [31:216]; Louisiana v . Jumel , 
107 U. S. 711 [27:448]; Antoni v. Greenhow, 107 


U. S. 769 [27:468]; Cunningham v. Macon & B. 
R. Co., 109 U. S. 446 [27:992]; Hagood v. Southern, 
117 U. S. 52 [29:805]. 

The other class is where a suit is brought against 
defendants who, claiming to act as officers of the 
State, and under the color of an unconstitutional 
statute, commit acts of wrong and injury to the 
rights and property of the plaintiff acquired under 
a contract with the State. Such suit, whether 
brought to recover money or property in the hands 
of such defendants, unlawfully taken by them in 
behalf of the State, or for compensation in damages, 
or, in a proper case where the remedy at law is 
inadequate, for an injunction to prevent such wrong 
and injury, or for a mandamus, in a like case, to 
enforce upon the defendant the performance of a 
plain legal duty, purely ministerial, is not within 
the meaning of the Eleventh Amendment an action 
against the State. Osborn v. Bank of U. S., 22 U. S. 
9, Wheat. 738 [6:204]; Davis v. Gray, 83 U. S., 16 
Wall. 203 [21:447]: Tomlinson v. Branch, 82 U. S., 
15 Wall. 460 [21:1S9]; Litchfield v. Webster Co., 101 
U. S. 773 [25:925]; Allen v. Baltimore & 0. R. Co., 
114 U. S. 311 [29:300]; Louisiana Board of Liquida¬ 
tion v. McComb, 92 U. S. 531 [23:623]; Poindexter 
v. Greenhow, 114 U. S. 270 [29:1851. 

Illustrative of the class of cases involving a suit for 
mandamus against an official of the government, the Su¬ 
preme Court of the United States has likewise recognized 
two classes of cases arising thereunder. Illustrating this, 
appellant quotes from Minnesota v. Hitchcock, 1S5 U. S. 
373, 46 L. Ed. 954, 962. (This case is relied upon and cited 
by appellees in their brief, p. 4.) (Parenthesis ours.) The 
court said: 

“While the United States as a government may 
not be sued without its consent, vet with its consent 
it may be sued, and the judicial power of the United 
States extends to such a controversy. Indeed, the 


whole jurisdiction of the court of claims rests upon 
this proposition. 

“It may be said that the United States is not 
named as defendant, and therefore, it cannot be 
considered a party to the controversy. It is true 
that it was at one time held that the 11th Amend¬ 
ment to the Constitution of the United States, which 
provides that ‘the judicial po^ver of the United 
States shall not be construed to extend to any suit in 
law or equity commenced or prosecuted against one 
of the United States by citizens of another state, or 
by citizens or subjects of any foreign state,’ was 
applicable only to cases in which the state was 
named in the record as a party defendant. Osborn 
v. Bank of United States, 9 Wheat. 738, 6 L. ed. 204. 
But later rulings have modified that decision, and 
held that the amendment applies to any suit brought 
in name against an officer of the state, when ‘the 
state, though not named, is the real party against 
which the relief is asked, and the judgment will 
operate.’ Re Ayres, 123 U. S. 443, 31 L. ed. 216, 8 
Sup. Ct. Rep. 164. (This case is relied upon and 
cited by appellees in their brief, p. 9.) (Parenthisis 
ours.) Of course, this statement has no reference 
to and docs not include those cases in which officers 
of the United States are sued, in appropriate form, 
to compel them to perform some ministerial duty 
imposed upon them by law, and which they wrong¬ 
fully neglect or refuse to perform. Such suits would 
not be deemed suits against the United States within 
the rule that the government cannot be sued except 
by its consent, nor within the rule established in 
the Ayres case. ... We are of the opinion, there¬ 
fore, that this court has jurisdiction of this contro¬ 
versy, and is called upon to determine the case upon 
its merits.” 

And it has been likewise held by the Supreme Court of 
the United States, in a recent decision, that certain classes 
of cases for a mandamus against a government official, may 
be brought and maintained even though the United States 
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has not given its consent and that it is not a necessary 
party to the action. 

In Miguel v . McCarl, 78 L. Ed. 901, at page 909, the 
court said: 

“We find no merit in the contention that the 
United States is a necessary party and this suit not 
maintainable without its consent.’’ 

And in Payne v. Central Pac . R . Co., 65 L. Ed. 598, at 
page 604, the court said: 

“We are asked to say that this is a suit against 
the United States, and therefore not maintainable 
without its consent; but we think the suit is only 
to restrain appellants from cancelling a valid in¬ 
demnity selection through a misconception of their 
authority. ...” 

The Supreme Court of the United States has held in 
numerous instances that in the performance by an official 
of the government of a duty enjoined upon him by law or 
custom, ordinarily known as a ministerial duty, that man¬ 
damus is and can be employed to compel performance of 
such a duty when the performance has been refused by 
such official and that such action may be maintained even 
though the official shall have had to construe a statute or 
an act setting forth his duties therein. 

Quoting from Wilbur v. Krushnic, 74 L. Ed. 445, at 
page 450, the court said: 

“While the decisions of this court exhibit a re¬ 
luctance to direct a writ of mandamus against an 
executive officer, they recognize the duty to do so by 
settled principles of law m some cases. Lane v. 
Hoglund, 244 U. S. 174, 181, 61 L. ed. 1066. 


In Roberts v. United States , 176 U. S. 221, 231, 
44 L. ed. 443, 447, 20 Sup. Ct. Kep. 376, referred to 
and quoted in the Hoglund case, this court said: 

“ ‘Every statute to some extent requires con¬ 
struction by the public officer whose duties may be 
defined therein. Such officer must read the law, and 
he must therefore, in a certain sense, construe it, in 
order to form a judgment from its language what 
duty he is directed by the statute to perform. But 
that does not necessarily in all cases make the duty 
of the officer anything other than a purely minis¬ 
terial one. If the law direct him to perform an act 
in regard to which no discretion is committed to 
him, and which, upon the facts existing, he is bound 
to perform, then that act is ministerial, although 
depending upon a statute which required, in some 
degree a construction of its language by the officer. 
Unless this be so, the value of this writ is very 
greatly impaired. Every executive officer whose 
duty is plainly devolved upon him by statute might 
refuse to perform it, and when his refusal is brought 
before the court he might sucessfully plead that 
the performance of the duty involved the construc¬ 
tion of a statute by him, and therefore, it was not 
ministerial, and the court would on that account be? 
powerless to give relief. Such a limitation of the 
powers of the court, we think, would be most un¬ 
fortunate, as it would relieve from judicial super¬ 
vision all executive officers in the performance of 
their duties, whenever they should plead that the 
duty required of them arose upon the construction 
of a statute, no matter how plain its language, nor 
now plainly they violated their duty in refusing to 
perform the act required/ 

See also Ballinger v. U. S., 216 U. S. 240, 54 L. ed. 
464. ... 

In this case, the secretary interpreted and ap¬ 
plied a statute in a way contrary to its explicit terms, 
and in so doing, departed from a plain official duty.” 


Quoting from Work v. U. S. ex rel. McAlester, etc 67 L. 
ed. 949, at pages 952, 953, the court said: 

This is language of command, and brings the 
case within Lane v. Hoglund, 244 U. S. 174, 61 L. Ed. 
1066, 37 Sup. Ct. Rep. 553, and the many cases cited 
there, and in which this court quotes from its opinion 
in Roberts v. U. S ., 176 U. S. 221, 231, 44 L. ed. 443, 
447, 20 Sup. Ct. Rep. 376, as follows: 

“Every statute to some extent requires construc¬ 
tion by tlie public officer whose duties may be de¬ 
fined therein. Such officer must read the law, and 
he must, therefore, in a certain sense, construe it, in 
order to form a judgment from its language what 
duty he is directed by the statute to perform. But 
that does not necessarily and in all cases make the 
duty of the officer anything other than a purely 
ministerial one. If the law directs him to perform 
an act in regard to which no discretion is committed 
to him, and which, upon the facts existing, he is 
bound to perform, then that act is ministerial, al¬ 
though depending upon a statute which requires, in 
some degree, a construction of its language by the 
officer.” See also Work v. U. S., decided March 19, 
1923 (261 U. S. 352, ante, 693, 43 Sup. Ct. Rep. 389.) 

And again quoting Wilbur v. United States ex rel. 
Kadrie, 74 L. ed. 816, SI7, the court said: 

“Mandamus is employed to compel the perform¬ 
ance, when refused, of a ministerial duty, this being 
its chief use. It also is employed to compel action, 
when refused, in matters involving judgment and 
discretion, but not to direct the exercise of judg¬ 
ment or discretion in a particular way nor to direct 
the retraction or reversal of action alreadv taken in 
the exercise of either. 

The duties of executive officers, such as the Sec¬ 
retary of the Interior, usually are connected with 
the administration of statutes which must be read 
and in a sense construed to ascertain what is re¬ 
quired. But it does not follow that these adminis- 
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trative duties all involve judgment or discretion of 
the character intended by the rule just stated. 
Where the duty in a particular situation is so plainly 
prescribed as to be free from doubt and equivalent 
to a positive command it is regarded as being so 
far ministerial that its performance may be com¬ 
pelled by mandamus, unless there be provision or 
implication to the contrary. But where the duty is 
not thus plainly prescribed but depends upon a 
statute or statutes the construction or application 
of which is not free from doubt, it is regarded as 
involving the character of judgment or discretion 
which can not be controlled by mandamus.” 

It has been regarded by the Supreme Court of the 
United States that a mandamus may lie against a minis¬ 
terial officer to perform a ministerial act connected with 
the liability of government. Yet it must be where the gov¬ 
ernment itself is liable and the officer himself has wrong¬ 
fully and improperly refused to act. In Reeside v. Walker, 
13 L. Ed. G93, page 700, the court said: 

“Now, under these circumstances, though man¬ 
damus may sometimes lie against a ministerial 
officer to do some ministerial act connected with 
the liabalities of the government, yet it must be 
where the government itself is liable, and the officer 
himself has improperly refused to act. . . . Again, 
a manadamus as before intimated, is only to compel 
the performance of some ministerial, as well as legal 
duty.” 

And there is no doubt in this present case but that the 
government is liable on Fourth Liberty Bonds that have 
been called for payment. 

Again quoting from Reeside v. Walker, supra, at page 
700 the court also said: 

“Again, a mandamus, as before intimated, is 
only to compel the performance of some ministerial, 
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as well as legal duty. ( Kendall v. United States, 12 
Peters 524; Rex v. Watenvorks Company, 1 Nov. & 
Perry 493.) 

“When the duty is not strictly ministerial, but 
involves discretion and judgment, like the general 
doings of a head of a department, as was the re¬ 
spondent here, and as was the case here, no man¬ 
damus lies. (Decatur v. Paulding , 14 Peters 497; 
Brashear v. Mason, 6 Howard 92.)” 

In Ballinger v. United States ex rel. Frost, 54 L. Ed. 

464, at page 468, the court said: 

“That the performance of a ministerial duty 
can be compelled by mandamus has been often ad¬ 
judged. As said by Mr. Justice Peckham, in Roberts 
v. United, States, 176 U. S. 221, 229, 44 L. ed. 443, 
446, 20 Sup. Ct. Rep. 376, 379: 

“ 4 The law relating to mandamus against a pub¬ 
lic officer is well settled in the abstract, the only 
doubt which arises being whether the facts regard¬ 
ing any particular case bring it within the law 
which permits the writ to issue where a mere minis¬ 
terial duty is imposed upon an executve officer, 
which duty he is bound to perform without anv fur¬ 
ther question. If he refuses under such circum¬ 
stances, mandamus will lie to compel him to perform 
his duty.’ ” 

In United States ex rel. McLennan v. Wilbur, 75 L. Ed. 

1148, at page 1152 the court said: 

“Under the established rule the writ of man¬ 
damus cannot be made to serve the purpose of an 
ordinary suit. It will issue only where the duty to 
be performed is ministerial and the obligation to 
act peremptory, and plainly defined. The law must 
not only authorize the demanded action, but require 
it; the duty must be clear and indisputable. United 
States ex rel . International Contracting Co. v. La- 
mont, 155 U. S. 303, 308, 39 L. ed. 160, 163; Louisi - 



ana v. McAdoo, 234 U. S. 627, 633, 58 L. ed. 1506, 
1509; Work v Rives, 267 U. S. 175, 69 L. ed. 561.” 

In United States v. Los Ayigeles & S. L. R. Co., 71 L. 
Ed. 651, at page 656 the court said: 

“* * * j n controversies under the Act to 

Regulate Commerce Every party in interest is, 
therefore, entitled to have and to use this evidence; 
and the carrier, being a party in interest, has the 
remedy by mandamus to compel the Commission to 
make a finding on each of the subjects specifically 
prescribed. United States ex rel. Kansas City 
Southern R. Co. v. Interstate Commerce Commis¬ 
sion, 252 U. S. 178, 64 L. ed. 517, 40 Sup. Ct. Rep. 
187.” 

Again in Payne v. Central Pacific R. Co., supra, at page 
604, the court said: 

“Our conclusion is that, in giving effect to the 
withdrawal as against the prior selection, which ad¬ 
mittedly was valid when made, the appellants de¬ 
parted from a plain official duty, and that to avoid 
the resulting injury to the plaintiff, for which no 
other remedy is available, an injunction should issue 
directing a disposal of the selection on its merits, 
unaffected by the withdrawal.” 

In Board of Liquidation v. McComb, 92 U. S. 531, 541 
the court said: 

“On this branch of the subject the numerous and 
well considered cases heretofore decided by this 
court leave little to be said. The proceedings against 
state officers by mandamus or injunction are: first, 
that it is, in effect, proceedings against the state 
itself; and secondly, that it interferes with the offi¬ 
cial discretion vested in the officers. It is conceded 
that neither of these things can be done. A state, 
without its consent, can not be sued by an individ¬ 
ual; a court can not substitute its own discretion 


for that of executive officers in matters belonging to 
the proper jurisdiction of the latter. But it has 
been well settled, that, when a plain official duty, 
requiring no exercise of discretion, is to be per¬ 
formed, and performance is refused, any person 
who will sustain personal injury by such refusal 
may have a mandamus to compel its performance 
and when such duty is threatened to be violated by 
some positive official act, any person who will sus¬ 
tain injury thereby, for which adequate compensa¬ 
tion can not be had at law, may have an injunction 
to prevent it. In such cases the writs of mandamus 
and injunction are somewhat correlative to each 
other. In either case, if the officer plead the au¬ 
thority of an unconstitutional law, it will not pre¬ 
vent the issuing of the writ. An unconstitutional 
law will be treated bv the courts as null and void. 
Osborn v. Bank of U. S ., 9 Wheat. 854; Davis v. 
Gray, 16 Wall. 220.” 

In Louisiana v. McAdoo, 58 L. Ed. 1506, at page 1507, 
the court said: 

4 ‘No principal is better established than that the 
United States mav not be sued in the courts of this 
country without its consent. If, therefore, this be 
a suit against the United States, the state, though 
entitled as a state to appeal to he original jurisdic¬ 
tion of this court, must show some authority from 
Congress under which such a suit may be brought, 
or leave to file must be denied. United (629) States 
v. Clarke, 8 Pet. 436, 8 L. ed. 1001; United States v . 
Lee, 106 U. S. 196, 27 L. ed. 171,1 Sup. Ct. Rep. 240; 
Kansas v. United States, 204 U. S. 331, 333, 51 L. ed. 
510, 27 Sup. Ct. Rep. 388. 

“That the United States is not named on the 
record as a party is true But the question whether 
it is in legal effect a party to the controversy is not 
always determined by the fact that it is not named 
as a party on the record, but by the effect of the 
judgment or decree which can here be rendered. 
Minnesota v. Hitchcock, 185 U. S. 373, 387, 46 L. ed. 
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954, 962, 22 Sup. Ct. Rep. 650; Kansas v . United 
States , 204 U. S 331, 333, 51 L. ed. 510, 27 Sup. Ct. 
Rep. 388” 

Continuing on page 1509, the court said: 

“By statute originally enacted in 1792 (1 Stat. 
at L. 280, chap. 37), now sec. 249, Revised Statutes 
(U. S. Comp. Stat. 1901, p. 137), it is expressly 
provided that the Secretary of the Treasury is to 
‘superintend the collection of customs duties as he 
shall think best/ His interpretation of any custom 
law is made conclusive and binding upon all officers 
of customs, and upon his successors, until reversed 
by judicial decision. Rev. Stat. sec. 2652, U. S. 
Comp. Stat. 1901, p. 1821; act March 3, 1875 (18 
Stat at L. p. 469, chap. 136, sec. 2, U. S. Comp. Stat 
1901, p 137). # # # 

“There is a class of cases which hold that if a 
public officer be required by law to do a particular 
thing, not involving the exercise of either judgment 
or discretion, he may be required to do that thing 
upon application of one having a distinct legal in¬ 
terest in the doing of the act. Such an act would 
be ministerial only. But if the matter in respect 
to which the action of the official is sought is one in 
which the exercise of either judgment or discretion 
is required, the courts will refuse to substitute their 
judgment or discretion for that of the official in¬ 
trusted by law with its execution. Interference in 
such a case would be to interfere with the ordinary 
functions of government.” 

And in Smith v. Jackson, 246 U. S. 338, 62 L. Ed. 747, 
760 the court said: 

“A suit for mandamus to compel payment by an 
executive officer, authorized by law to make payment 
of government obligations and in a specific manner, 
may be maintained even if a complainant has a 
remedy at law (in the Court of Claims).” (Paren¬ 
thesis ours.) 
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In the case of Miguel v. McCarl, 78 L. ed. 901, at pages 
908 and 909, the court said: 

“In this situation the duty of the disbursing 
officer to pay the voucher in question ‘is so plainly 
prescribed as to be free from doubt and equivalent 
to a positive demand/ and, therefore, is ‘so far 
ministerial that its performance may be compelled 
by mandamus.’ Wilbur v. U. S ., 74 L. ed. 816, 817. 
It seems unnecessary to add that this duty cannot 
be affected by a contrary decision of the Comp¬ 
troller General. 

“It is said by the Comptroller General that 
there was no existing appropriation of public 
money available for payment of retired pay and 
allowances to petitioner. But this statement quite 
evidently is made only in the view that the peti¬ 
tioner does not come within the retirement provi¬ 
sion of the Act of March 2, 1907, since there was 
available and existing appropriation for retired pay 
and allowance of enlisted men retired under that 
provision. 

“The Chief of Finance is charged by law with 
the duty of disbursing all funds of the War Depart¬ 
ment, including the pay of the army. U. S. C., title 
10, Sec. 172. The disbursing officer to whom the 
voucher was presented for payment, therefore, is 
simply a subordinate of the Chief of Finance, sub¬ 
ject to his control and direction, and the suit was 
properly brought against the latter. The pur¬ 
pose of the suit was to control the action of 
the Chief of Finance, that is, to compel him, to 
pay or cause to be paid the voucher in question. 
The disbursing officer as the mere agent of his 
superior officer is not an indispensable, although 
he might have been joined as a proper, party. Com¬ 
pare Warner Valley Stock Co. v. Smith , (165 U. S., 
pp. 34, 35, 41 L. ed. 623, 624, 17 S. Ct. 225; Gnerich 
v. Rutter , 265 U. S. 388, 391-393, 68 L. ed. 1068- 
1070; Webster v. Fall , 266 U. S. 507, 69 L. ed. 411; 
Alcohol Warehouse Corp. v. Canfield , 11 F. (2d) 
214; Dami v Canfield (D. C.), 5 F. (2d) 533. We 
find no merit in the contention that the United States 
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is a necessary party and this suit not maintainable 
without its consent. Payne v. Central P. R. Co., 255 
U. S. 228, 238, 65 L. ed 598; or in the further conten¬ 
tion that the suit cannot be maintained because 
petitioner has a remedy at law in the court of 
claims for his retired pay. Smith v. Jackson, 246 
U. S. 388, 62 L. ed. 788, 38 S. Ct. 353; (C. C. A. 
5th) 241 Fed. 747, 760.” 

The case of West v. Hitchcock, 19 App. D. C. 333, has 
well stated the law in regard to the authority of the courts 
of the District of Columbia to issue a writ of mandamus 
to an executive officer of the government when some duty 
has been imposed upon him by law or custom, and has 
well stated the question that is to be determined in this 
case, i. e., whether the acts required by the payment of the 
bonds in this suit are ministerial or discretionary. 

At page 342 of the above case, the court said: 

“By a long and well known series of cases in the 
Supreme Court of the United States, from that of 
Marbury v. Madison, 1 Cranch 137, to that of Rob¬ 
erts v. United States, 176 U. S. 221, the law of man¬ 
damus has been well settled, so far as it concerns 
the authority of the Courts of the District of Colum¬ 
bia to issue that writ to the head of a department 
of the Federal government or its chief of a bureau 
upon whom some special duty has been devolved 
by law. These decisions have firmly established the 
doctrine that the writ by mandamus will be issued to 
compel the performance of a ministerial duty by 
such officer, but that it will be refused when the 
duty required of him involves the exercise of judi¬ 
cial or quasi-judicial discretion. The only difficulty 
in any given case now is the application of the doc¬ 
trine, and the determination of the question whether 
the act of which the performance is sought, is of a 
ministerial or of a judicial character.” 

In reviewing the authorities herein, it conclusively 
shows that the law has been definitely settled insofar as 
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the right of appellant to compel appellees to perform a 
duty; provided, that the duty is one that is required of 
them either by law or by custom, i. e., a ministerial duty. 

Appellant respectfully contends that this action may 
be maintained against the appellees herein for the follow¬ 
ing reasons: 

First, the United States need not be named as a party 
to the action, for it is not a necessary party to the action; 

Second, while it is not named as a party to the action, 
it cannot be considered that it is in fact a party thereto. 

Third, that the consent of the United States has been 
given to maintain an action of the character of this present 
action. 

Fourth, that whether or not the United States gave its 
consent, that this action may be maintained. 

m. 

Appellees in their brief contend that this cause of action 
is one asking for a specific performance of a contract to 
pay money. We know of no better way to answer appellees 
than to set forth with the authorities supporting the same, 
a statement from Corpus Juris. This statement is found 
in Vol. 38, page 546, sec. 15 under the title of “Mandamus ’ 9 
and is as follows: 

“(Sec. 15) 5. Equitable Remedies. In the 

specific relief which it affords, a mandamus operates 
much in the nature of a bill in chancery for a spe¬ 
cific performance, the principal difference being that 
the latter remedy is resorted to for the redress of 
purely private wrongs or the enforcement of con¬ 
tract rights, while the former generally has for its 
object the performance of obligations arising out 
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of official station or specifically imposed by law 
upon respondent. Mandamus has also been sup¬ 
posed to have some analogy to a bill in equity for 
the restraint of a public nuisance. 

Antoni v. Greenhoiv, 107 U. S. 769, 2 S. Ct. 91, 
27 L. ed. 468; U. S. v. Western Union Tel. Co., 50 
Fed. 28 (rev. on other grounds 59 Fed. 813, 8 C. C. 
A. 282 (rev. on other grounds 160 U. S. 1, 16 S. Ct. 
190, 40 L. ed. 319); State v. Williams, 69 Ala. 311; 
Chumasero v. Potts, 2 Mont. 242 (writ of error dism. 
92 U. S. 358, 23 L. ed. 499). See Brooke v. Widdi- 
combe, 39 Md. 386 (per Stewart, J.).” 

It appears in appellee’s brief that there is a confusion 
between this action which is brought to require an official 
of the United States government to perform a specific 
duty required to be performed by law and a suit to en¬ 
force the specific performance of a contract. 

Appellant really does not care what kind of an action 
appellees call this present cause; in so far as he, appellant, 
is concerned, they may call it a suit for specific perform¬ 
ance, an action on contract, an action at law or any other 
name that they desire, because no matter what name they 
may give it, it does not alter the fact that this action seeks 
to enforce an official to perform a duty imposed by custom 
or law and for at least the last eight hundred years any 
suit which seeks to enforce the performance of such a duty 
or cause such a duty to be performed has been known to 
courts as a suit for mandamus. 

Therefore, appellant respectfully contends that this 
suit is not a suit for specific performance of a contract but 
that it is a suit for mandamus to require an official of the 
United States government to perform a specific duty im¬ 
posed upon him by law or custom, i. e., a ministerial duty. 
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IV. 

The appellees contend that appellant has not shown 
that the alleged wrong cannot be compensated in damages. 

This is not an action for damages but for the enforce¬ 
ment of a duty imposed by law or custom upon the ap¬ 
pellees. 

This court, as did the Supreme Court of the United 
States, can take judicial knowledge of the fact that there is 
no free market for gold in the United States. If there is 
no free market for gold in the United States, gold could 
not be sold in that country without such a market. Conse¬ 
quently the question of proving damages is an impossi¬ 
bility. A suit that may be maintained directly against 
the United States by an individual must be brought either 
in the Court of Claims or under the Tucker Act, and in 
these courts the only recovery that can be had is in 
damages. 

Now% if it is impossible to prove damages, how would it 
be possible to recover, when the only right of recovery, 
in such courts, is in damages. 

In Perry v. United States , supra , the Supreme Court 
of the United States said: 

“A free domestic market for gold was not ex¬ 
istent.’’ 

It has always been well recognized by the law that it 
will not require a litigant to do a useless thing, conse¬ 
quently the law v r ould not contemplate that a man would 
bring an action w’ell knowing that it would come to naught, 
when he has a right to bring an action wherein he can 
recover that which he seeks. 


Appellees contend that appellant cannot lawfully pos¬ 
sess any gold which would be paid to him. 

All of the so-called gold legislation, together with proc¬ 
lamations relative thereto by the President and orders 
relative thereto by the Secretary of the Treasury were in 
existence prior to the time, February 18, 1935, that the 
so-called gold cases were decided, and necessarily must 
have been considered in deciding those cases. And if, as 
in Perry v. United States , the joint resolution of June 5, 
1933 insofar as it attempted to override the legislation 
creating the bonds in this suit was beyond the power of 
Congress because it violated the Constitution, then all the 
rest of this legislation seeking to indirectly do what could 
not be done directly, is likewise beyond the power of Con¬ 
gress and is therefore void and of no effect insofar as it 
relates to Government Bonds. 

Then, if gold is paid to a holder of Government Bonds 
for such bonds, as all of these acts, proclamations and 
orders are unconstitutional and void, the owner of the gold 
received therefrom has an undisputed and unqualified right 
to sell such gold in the markets of the world. 

VI. 

Appellees contend that they cannot pay gold to appel¬ 
lant because by an Act of Congress they are prohibited 
from coining gold and paying it out. Such contention is 
based upon the Gold Reserve Act of 1934 (Public, No. 87, 
73d Congress, approved January 30, 1934) which act says: 

11 Section 5. No gold shall hereafter be coined, 
and no gold shall hereafter be paid out or delivered 
by the United States: Provided # * *” 


Appellant respectfully contends that such an Act, as 
stated above, or any Act attempting to bring about the 
same condition is an attempt to evade the rights given 
appellant by the Constitution of the United States as well 
as to evade the fundamental laws set forth in the Constitu¬ 
tion of the United States, and that such an Act which is 
evasive and seeks to do indirectly what cannot be done di¬ 
rectly is unconstitutional and void. 

Illustrating this contention, appellant desires to quote 
from the case of Voss v. Waterloo Water Company, supra, 
at page 215. 

“The Waterloo Water Company is merely a 
dummy corporation, owned by the town, but making 
contracts and incurring liabilities which it is ad¬ 
mitted the town cannot make or incur in its own 
name without violating the provisions of the Consti¬ 
tution restricting its power to become indebted. In 
other words, the town is attempting to do, by a cor¬ 
poration practically owned by it, what it has no 
power to do, and is prohibited from doing. Said 
arrangement is a palpable violation of said article 
13 of the Constitution, for what a town cannot do 
directly it cannot do indirectly through a dummy 
corporation controlled and practically owned by it. 
The Constitution cannot be evaded in this manner. 
In State v. Forsythe, 147 Ind. 466, 472, 473, 44 N. E. 
593, 33 L. R. A. 221, the court quoted with approval 
the following from Maxwell on Interpretation of 
Statutes, pp. 133, 134: ‘It is the duty of the judge 
to make such construction as shall suppress all 
evasions for the continuance of the mischief. To 
carry out effectually the object of a statute, it must 
be so construed as to defeat all attempts to do or 
avoid in an indirect or circuitous manner that which 
it has prohibited or enjoined/ *ln fraudem legis 
facet, qui, salvis verbis legis, sententiam ejus cir - 
cumvenii/ and a statute is understood as extending 
to all circumventions and rendering them unavail¬ 
ing. e Quando aliquid prohibetur, prohibetur et omne 


per quod devenitur ad illud.’ When the acts of the 
parties are adopted for the purpose of effecting a 
thing which is prohibited, and the thing prohibited 
is in consequence effected, the parties have done 
that which they have purposely caused, though they 
may have done it indirectly. When the thing done 
is substantially that which was prohibited, it falls 
within the act, simply because, according to the true 
construction of the statute, it is the thing thereby 
prohibited. Whenever courts see such attempts at 
concealment 4 they brush away the cobweb varnish,’ 
and show the transaction in its true light. They see 
things as ordinary men do, and see through them. 
Whatever might be the form or color of the transac¬ 
tion, the law looks to the substance of it. In all 
such cases it is, in truth, rather the particular trans¬ 
action than the statute which is the subject of con¬ 
struction; and if it is found to be, in substance, 
within the statute, it is not suffered to escape from 
the operation of the law by means of the disguise 
under which its real character is masked. ’ ’ 

and from People v . Wilson , supra , at pages 142 and 143: 

“It was held that the ordinance was not a police 
regulation but was purely an arbitrary prohibition, 
and was void as an unlawful interference with prop¬ 
erty rights granted by the state and federal Consti¬ 
tutions. On page 111 of 183, Ill. on page 708 of 55 
N. E. the court said: *In order to sustain legisla¬ 
tive interference with the business of the citizens 
by virtue of the police power, it is necessary that 
the act should have some reasonable relation to the 
subjects included in such power. If it is claimed 
that the statute or ordinance is referable to the 
police power, the court must be able to see that it 
tends, in some degree, toward the prevention of 
offenses or the preservation of the public health, 
morals, safety, or welfare. It must be apparent 
that some such end is the one actually intended, and 
that there is some connection between the provisions 
of the law and such purpose. If it is manifest that 
the statute or ordinance has no such object, but, 


under the guise of a police regulation, is an invasion 
of the property rights of the individual, it is the 
duty of the court to declare it void.’ 

“It has often been held that if the Legislature, 
under the guise of regulation, fixes a license fee at 
so exorditant an amount as to operate as a prohibi¬ 
tion upon the business or calling sought to be regu¬ 
lated and thereby to create a monopoly, the effect 
would be to deprive the citizen of his liberty and of 
his property under the Constitution, and that it 
would be within the power of the courts to declare 
such a statute invalid. City of Carrollton v. Baz- 
zette, 159 Ill. 284, 42 N. E. 837, 31 L. R. A. 522; 
Price v. People, 193 Ill. 114, 61 N. E. 844, 55 L. R. A. 
588, 86 Am. St. Rep. 306; Spiegler v. City of Chi¬ 
cago, 216 Ill. 114, 74 N. E. 718. While it is no objec¬ 
tion to a tax imposed under the police power that it 
mav incidentally vield a revenue, still the tax cannot 
be made so heavy on a legitimate occupation as to 
create a monopoly, or in effect, prohibit the pursuit 
of the occupation. Waters-Pierce Oil Co. v. Hot 
Springs, 85 Ark. 509, 109 S. W. 293, 16 L. R. A. 
(N. S.) 1035; City Council of Montgomery v. Kelly, 
142 Ala. 552, 38 South. 67; Americus v. Berner, 131 
Ga. 802, 63 S. E. 347; Standard Oil Co. vi Common¬ 
wealth, 119 Kv. 75, 82 S. W. 1020; State v. Han¬ 
son, 16 N. D. 347, 113 N. W. 371; Cache County 
v. Jensen, 21 Utah 207, 61 Pac. 303; Garfinkle 
v. Sullivan, 37 Wash. 650, 80 Pac. 1S8. In this 
case the statute fixes the license fee to be paid 
by an itinerant vender of patent and proprietary 
medicines at $100 per month, of $1,200 per annum. 
It would seem it would occur to any fair-minded 
man, at a glance, that the fee of $100 per month is 
so excessive that no itinerant vender of patent and 
proprietary medicines could afford to pay such 
license, and that the license fee so imposed would 
prohibit any person from vending such medicines 
except he had a drug store or other fixed place of 
business. In the Noel Case a statute w’as held void 
which attempted to prohibit any person other than 
a registered pharmacist from vending patent and 
proprietary medicines, on the ground that it created 
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a monopoly. If the reasoning of that case is sound 
—and we have no doubt it is—we think that a valid 
statute cannot be passed which accomplishes by 
indirection what it was held in that case could not 
be accomplished directly; that is, instead of provid¬ 
ing in direct terms by a statute that no person other 
than a druggist shall vend patent and proprietary 
medicines, pass a statute which imposes so high a 
license fee for the vending of patent and proprietary 
medicines that no itinerant vender can afford to 
take out a license, the practical operation of which 
would be to give the druggists of the state a mo¬ 
nopoly of that business.” 

In the event an executive officer pleads the authority 
of an unconstitutional law as the excuse for his failure to 
perform his duty, it will not prevent the issuing of a man¬ 
damus to compel him to perform that duty because an un¬ 
constitutional law will be treated by the courts as null 
and void. 

In Board of Liquidation v. McComb, 92 U. S. 531, 23 
L. ed. 623, at page 626 the courts also said: 

u In a clear case, of course, an unconstitutional 
enactment will be treated void as against the rights 
of an individual.” 

This contention applies to not only the claim of ap¬ 
pellees that they are prohibited from making gold coinage 
and paying the same out as well as to the contention of 
appellees that appellant cannot lawfully possess any gold 
which would be paid to him in redemption of United States 
obligations, Liberty Bonds, payable in gold coin of certain 
weight and fineness. 

Therefore, appellant respectfully contends that as there 
is no free domestic market for gold in the United States, 
that as he could not sell the same in the United States, it 




would be impossible for him to prove damages in the Court 
of Claims or under the Tucker Act, both of which allow 
only recovery in damages, and as the court would not re¬ 
quire appellant to do an idle thing, that he can maintain in 
this court this action requiring the appellees to perform 
the specific duty required of them by law and that he could 
even do this if some other right was open to him because 
appellant does have the right to elect his remedy. 

VII. 

Appellant desires to call to the attention of the court a 
recent decision in the United States Court of Appeals for 
the Fourth District. Appellant has not been able to pro¬ 
cure a decision of the court and the only information he 
has been able to get relative to this suit is the publiaction 
“The United States Law Week” dated January 26, 1937 
where on page 9 of such issue mention is made of such suit. 
The Law Week article relative to the above mentioned suit 
is as follows: 

Bonds—Liability on Interest Coupons—Validity 

of Call for Redemption. 

Call of Liberty Loan bond containing gold clause 
did not terminate Government’s liability on subse¬ 
quently maturing interest coupon, since call was not 
valid in that it tendered payment in currency on 
basis of devalued dollar instead of the standard of 
value in effect at time of issuance of bond. 


U. S. C. C. A., 4th Circuit (Parker, C. J.). 
Machen v . United States, No. 4108, Jan. 15, 1937. 

( Digest-Summary of the Opinion) 

A call of a First Liberty Loan bond for payment 
on June 15, 1935, and the notice issued thereon, did 
not terminate the Government’s liability for the 



amount of an interest coupon which matured subse¬ 
quent to such date under a provision of the bond 
making coupons mautring after call for payment 
void, where payment was tendered on the basis of 
the devalued dollar instead of the standard of value 
in effect at the time of the issuance of the bond in 
accordance with a provision thereof for payment 
of principal and interest “in United States gold 
coin at the present standard of value.’’ 

At the time of the issuance of the bond, the gold 
dollar was the standard of value in the monetary 
system of the United States and the use of gold 
coin as a medium of exchange was permitted by 
statute. However, prior to the attempt of the 
Government to call the bond, the gold content of 
the dollar had been reduced and gold coin had been 
withdrawn from circulation. The call, in offering 
in payment of the bond paper currency based on 
the devalued dollar was ineffectual since the holder 
of the bond, under the gold clause contained therein, 
was entitled to payment in currency according to 
the standard of value in effect at the time when the 
bond was issued. The holder, in this action on the 
interest coupon, is willing to accept payment of 
interest in the present currency and the question 
whether he is entitled to payment thereof in gold in 
accordance with the gold clause, therefore, does 
not arise. 

The call, in so far as it tendered payment in cur¬ 
rency on the basis of the devalued dollar, is not 
valid under the Joint Resolution of Congress of 
June 5, 1933, authorizing payment of gold clause 
bonds in legal tender currency “dollar for dollar.” 
The Supreme Court of the United States in the case 
of Perry v. United States , 294 U. S. 330, held the 
Joint Resolution invalid in so far as it affected gold 
clause bonds of the Government because in conflict 
with Clause 2 of Section 8 of Article I of the Con¬ 
stitution authorizing Congress to borrow money on 
the credit of the United States and with Section 4 
of the Fourteenth Amendment providing, that the 
validity of the public debt of the United States shall 


not be questioned. In that case it was held that a 
holder of a gold clause government bond who had 
demanded payment in gold upon the calling of his 
bond was not entitled to recover damages for breach 
of the government’s contract to pay in gold, because 
as gold had been withdrawn from circulation as a 
monetary medium of exchange there was no stand¬ 
ard by which such damage might be measured. “In 
the pending case, however, the plaintiff is not seek¬ 
ing payment of the interest in gold nor suing for 
damages by reason of the failure of the Government 
to pay the interest in gold. On the contrary, the 
plaintiff is willing to accept the interest in legal 
tender currency, dollar for dollar, and the suit is 
based on the theory that the Government can hasten 
the maturity of the bonds and thereby stop the 
running of interest and avoid the subsequently ma¬ 
turing coupons, only by complying with the terms 
of the contract contained in the bonds themselves, 
which authorize redemption at face value upon the 
giving of three months’ notice.” 

The notice calling the bond for payment was in 
the usual form and did not expressly specify that 
payment would be made according to the devalued 
dollar. However, it cannot be construed otherwise 
in view of statutes affecting the currency and the 
President’s proclamation reducing the gold content 
of the dollar, all of which limited the power of the 
Secretary of the Treasury and must be read into 
the notice. 

The call cannot be sustained on the theory, urged 
by the Government and made the basis of the recent 
decision of the Court of Claims in the case of Dixie 
Terminal Co. v. United States (4 L. W. 314), that 
the provision of the bond for notice, upon which in¬ 
terest is to cease and coupons subsequently matur¬ 
ing are to become void, is to be construed as though 
it were independent of the provision for redemption 
which it follows, and that the notice was therefore 
sufficient to terminate the Government’s liability on 
subsequent and maturing interest coupons although 
it did not state that the bond would be redeemed in 


accordance with its terms. In rejecting such theory, 
the opinion states: 

“Interest was to cease and subsequently matur¬ 
ing coupons were to be void ‘from the date of re¬ 
demption designated in any such notice,’ i. e., from 
the date of redemption designated in a notice calling 
the bonds for redemption ‘at the face value thereof 
and interest accrued prior to the redemption date.’ 
It is manifest that when the bonds were payable in 
gold coin of the standard of value at the time of 
issue, i. e., 25 8/10 grains of gold to the dollar, a 
proposal to redeem them in paper money based upon 
15 5/21 grains of gold to the dollar was not a pro¬ 
posal to redeem them at face value; and a notice 
that the Government would redeem them on such 
basis, which is what the notice in question means 
when considered as it must be in connection with the 
legislation binding upon the Secretary of the Treas¬ 
ury was not such a notice as the bonds prescribed 
for the exercise of the option retained by the Gov¬ 
ernment.” 

Nor can the call be sustained on the theory that 
the legislation and proclamation affecting the cur¬ 
rency should be held invalid so far as government 
obligations are concerned, and that when this is 
done the notice should be construed as offering to 
pay the face value of the bonds. “The answer to 
this is that whatever the validity of the legislation 
and the proclamation in question, so far as impair¬ 
ing the obligations of the Government is concerned, 
they are unquestionably valid as limitations upon 
the power of the Secretary of the Treasury. He is 
forbidden by them to pay gold out of the Treasury, 
and he is allowed to pay obligations in currency 
only ‘dollar for dollar’ notwithstanding such obliga¬ 
tions may contain a gold clause. It seems clear that, 
even though Congress may not under the Constitu¬ 
tion question the obligations of the Government, it 
may control the disposition of the gold in the Treas¬ 
ury and may direct how the resources of the Gov¬ 
ernment may be used in the discharge of its obli¬ 
gations.” 
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Also unsound is the Government’s contention 
“that if gold coin had been paid the holder in ac¬ 
cordance with the terms of the bond, he would have 
been required to surrender the gold to the Govern¬ 
ment at once and accept legal tender currency in lieu 
thereof, and that therefore the tender of currency 
based on the devalued dollar was substantial com¬ 
pliance with the condition of redemption. If the 
Government could nullify its promise as contained 
in the gold clause in this way, the gold clause would 
mean nothing. • • • 

“The contract as contained in the gold clause 
remained in effect notwithstanding the legislation to 
which we have referred and the proclamation issued 
thereunder; and the running of interest on the bond 
sued on could not be stopped or the interest coupons 
avoided except by compliance with the provision for 
redemption, which, as we have seen, has not been 
complied with.” 

Wherefore appellant again respectfully submits that 
this Honorable Court should reverse the holding of the 
District Court of the United States for the District of Co¬ 
lumbia, and that it remand his cause of action back to said 
Court with an order ordering and directing said Court, the 
District Court of the United States for the District of 
Columbia, to reinstate and redocket said cause. 

, X 
; * /• 

John Ogden/ Executor of the Estate of 
James W. Ogdon, Deceased . 

Filed by John Ogden, Executor 
of the Estate of James W. 

Ogdon, Deceased, in proper 
person, February 6, 1937. 





